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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


> nas Cae es aD 


ARCHIE PELTZMAN, : 
Plaintiff, 8 OPINION 
- against - t 73 Civ. 2911 
CENTRAL GULF LINES, ING., $ 
Defendant. 3 
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APPEARANCES: 


ARCHIE PELTZMAN 
Plaintiff Pro Se 
8725 16th Avenue 
Brooklyn, New York 11214 


LORENZ, FINN, GIARDINO & LAMBOS 

attorneys for Defendant 

25 Broadway” -- 

New York, New York 100L4 

By: RICGARD P. LERNER, ESQ., 
Of Counsel 
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KNAPP, D.J. 

This is an action by a licensed radio operator for 
wrongful discharge. The plaintiff had entered into a contract of 
employment with the defendant, and claims that the defendant breached 
that contract by unlawfully discharging him. It is not disputed that 
the defendant operated under a collective bargaining agreement with 
the American xadio Association, AFL-CIO or that that agreement re- 
quired that all permanent radio operators be members c{the union or 
join the union within thirty days of the acceptance of permanent 
employment. Purthermore, there ig no doubt that the union formally 
advised the defendant that the plaintiff, who had been permanently 
employed for more than thirty days, was not a member of the union, 
and that the defendant discharged the plaintiff pursuant to that 
representation. The only question presented is whether the union had 
thelawful right to make that representation or whether, such represen- 
tation being a nullity, the defendant could not lawfully discharge 


the plaintiff pursuant thereto. 


The kuckground to the dispute between the plaintiff and 
the union can be simply stated: Plaintiff had been an active member 
of the union in good standing until 1949. In that year, the Coast 
Guard = unlawfully as it later turned out - refused to issue him a 
radio officer's license. Without a licensa, plaintiff was prevented 
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from following his calling at sea. Plaintiff, accordingly, ceased 
paying his union dues, and in 1950 was, in accordance with the ARA 


Constitution, suspended for non-payment of such dues. 


In 1967, plaintiff belatedly received his license from 
the Coast Guard and reported back to his union. The union imncdciately 
made temporary jobs available but told him that, having aaron suspended 
(and later expelled pursuant to appropriate amendments of the Con- 
stitution) for non-pay»ecnt of dues, he would have to pay the current 
initiation fee - then $2,000 — before he could be considered a member 
in good standing, and thus be considered for permanent employment 


aboard vessels subject to union contract. 


The plaintiff took the position tnat the union - for a wide 
variety of reasons - hrd no right to require the payment of initiation 
fees from himcor from any other radio officer similarly situated. Ha 
unsuccessfully urged <his position before the union, the National 


Labor Relations Board, and the New York State carts. 


Based on the foregoins undisputed facts, the defendant 
moved before me for summary judgment claiming that its contract with 
the plaintiff incorporated the terms of the collective bargaining 
agreement, and that, accordingly, sirce the plaintiff was not a union 
menber in good standing, he could not keep a permanent position on 


any ship operated by defendant. 


in argument before me the plaintiff took two basic 


(2) that the “security clause" pursuant to which 
the union acted (which required him to be a 
momber in good standing in order to hold a 
permanent job) was in violation of the Taft- 
Hartley and Landrum-Griffin Acts; and 


positions: 
| 


(2) that regardless of the validity of the security 
clause, the union in the circumstances presen “cd 


had no right to require the payment of an init:- 
ation fea. 


I reviewed both of these contentions and granted the 
1/ 
defendant's motion for summary judgment. The Court of Appeals 


agreed with my determin*tion on both the above stated questions 
but, reading the plaintiff's complaint - to alleges that he was a 
member of the union at the time of discharge, held that plaintif£'s 
Claim was susceptible of being supported by proof that the union had 


treated him in a discriminatory fashion = i.e. by demanding initiation 


Or 


fees from him and not from others Similarly situated. Although no 
Giscriminatory conduct had theretofore been suggested by plaintiff, 
the Court of Appeals remanded the case to explore the possibility 


of the existence of an issue of fact on that theory. 


I also committed the superfluous error of misreading Motor Cozch 
Enmloyess v- Lockvidge (1971) 403 U.S. 274, 91S. Ct. 1909, 29 

1 L.Ed. 24 473, and ruling that the National Labor Relations Board 
\ee had exclusive jurisdiction in the matter: md that-in any event 
plaintiff was precluded as a result of his prior litigation 
against the union in the New York courts. 


e 4 « 
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For the reasons which follow, I have concluded that no 
» cm be found and reinstate my original order granting the 
s motion for sumaary judgment.pursuant to Rule 56, Pederal 


‘ivil Procedure. 


At a “pre-trial” conference following the remand, the 
Central Gulf Lincs asserted that it wished to renew its 
* summary judgment upon affidavits conclusively establishing 
inion had not treated the plaintiff in any discriminatory © 
I accordingly established a procedure whereby the defendant 
» a specified period of time within which to make such an 
tion, and that the plaintiff should advise my chambers when 
dy to reply. I indicated that, since plaintiff was acting 
1@ reply need not be formal or even in writing, but that - 
ia ready for it = I would cco: *:7t a hearing at which he could 
wy evidence and examine any witnesses he thought appropriate. 
scified that such a hearing would not be for the purposa of 
ig any issue of fact but merely for the purpose of smoking 


clatence of such an issue. 


After adjournments for a variety of reasons, the hearing 
se fore me on October 15 and 18, respectiv:'y. The proceedings 


arly six hours and plaintiff was afforded ‘12 cpportunity both 


l after the hearing to examine any availzble relevant documents. 


3 


h irrelevant testimony was adduced, but so far as relevant, it 

; established that the union consistently enforced its require- 

it for the payment of initiation fees upon all members who had 

mm suspended and tpavousnt to later amendments of the Constitution) 
~elled for non-payment of dues. The only itera 4 involved a 
lio officer by the name of Ed Homer who - in circumstances some~- 


st similar to the plaintiff's, was required only to pay $1,000. 


> Homer situation will therefore be examined in detail. 


Homer, like the plaintiff, was a victim of the Coast 
srd's improper action in refusing to issue him a license, and was 
sxefore also barred from following his calling at sea. However, 


like the plaintif£ he was not suspended from the union. He followed 


2 appropriate procedures (which included the payment of dues) and 


coived a withdrawal card thereby leaving the union as a member in 


od standing. However when Homer sought reinstatement after the 
ast Guard finally issued hie license, this circumstance proved to 
of no avail. The union took the position that, under its con- 


itution, full initiation fees now had to %e paid by members who 


In his post-trial memorandum, plaintiff discusses the case of 

a Mr. Spoonmore, a radio officer who was suspended in the 1940's 
for non-payment of dues and reinstated in 1951 after paying a: | 
fee of only $180. The case, however, is not analogous to that | 
of plaintiff's since the union constitution was amended Only 


after 1951 to require the payment of a new initiation fee for 
expelled members seeking re-admission to the union- 
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had not kept up their dues, whether they had withdrawn in good 


standing or been expelled. Like the plaintiff, Homez resisted this 
3/ 

position. After negotiations between Homer's attorneys and attorneys 

for the union, the parties agreed that the cost of litigation would 


be far in excess of the amount in question, and decided that it was 


best to settla upon an initiation fee of $1,000 for Mr. Homer instead 


Of the $2,000 demanded. 


In the first place, it seems clear that Homer was in a 
Stronger litigating position vis-a-vis the union than was the plaintiff. 
Regardless of the technicalities involved, a former union memb who - 
when he was improperly ousted from his job = took the trouble to 
comply with the union's regulations and to withdraw in good standing 
sould expect a more sympathetic judicial hearing than one who had 
simply permitted himself to be omeiseealt! Be that as it may, I can‘t 
believe that the circumstance that the union settled a dispute with 
One member rather than engage in protracted litigation would brand 
as “discriminatory” any attempt by the union to enforce its regula- 
, tions against the rest of its members. This consideration becomes 
the more compelling in light of the conceded fact that this plaintiff 
never macs any attempt to settle his dispute with the union. On the 
3/ | 
At the time Homer withdrew from the union, the union constitution 


did not require members in good standing to pay an initiation fee 
upon reinstatement. | 


4/pyaintife himself clearly recognized this distinction at the hearing. 
In fact, he seemed much more outraged at Ed Homer's treatment than 
at his own. + 


‘I 
ee at + 0 one ew 
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contrary he insisted on forcing the union to engage in the very 


litigation its settlement with Homer was designed to avoid. 


The plaintiff has made a crors-motion for summary 
judgment which must necessarily be denied. However, it is worth 
noting that even if the plaintiff had prevailed in his cross-motion 
Snicciabainidn judgment, he probably would have been unable to recover 
against the defendant because of an inability to show any damages. 
The principal witness called at the hearing was Bernard L. Smith, 
Secretary-Treasurer of the union. In a colloquy between the Court, 
the witness and the pluintiff£, it was developed - and admitted by the 
plaintiff - that the union security clause was applicable only to 
permanent jobs and that the union made no effort to prevent any 
licensed radio operator - including the plaintiff - from getting 
temporary employment with its contractces. Mr. Smith pointed out 
that - as illustrated by plaintiff's own experience ~ the union main- 
tained a hiring hall and actively assisted non-members in getting 
temporary jobs. While this distinction between permanent and temporary 
employment might, in ordinary circumstances, have considerable eco- 
nomic significance, it had no such significance in the year 1971 when 


this particular breach of contract was alleged’ to have occurred. The 


Vietnam War was then at its height, and according to Mr. Smith, any 
5/ 
radio operator “who had a license and whose heart was beating” 


5/ 
Mr. Smith's definition of the requirements for employment during 
the Vietnam War. - @- 


~" gulf responsible. 


could, if he wished, have held temporary jobs on union ships for 


365 days a year. In the same colloquy, the plaintiff conceded that 
the only injury which resulted from the union's position was his 
inability to vote at union meetings and hold office in the union - 


injuries for which he could clearly not hold the defendant Central 


To sum up, the record conclusively establishes that the 
Plaintiff at the time of discharge was not a member of the ARA because 
he failed and refused to pay an initiation fee that was uniforaly 
required by the union constitution and regularly demanded of those 
in his position. Furthermore, the record shows that plaintiff was 


discharged pursuant to the ARA's valid union security clause. 


accordingly, I find that defendant has shown with regard 
to plaintiff's contract claim that there are no genuine issues as to 
any material fact, and that the defendant is entitled to a judgment as 


a mattor of law, pursuant to Rule 56, Federal Rules of Civil Procedure. 
S80 ORDERED. 


Dated: New York, New York 


OSTRLAL Ime 
December 5, 1974. Nee 
WHITMAN KNAPP, U.S.D.dJ. 
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ArcHig PELTZMAN, 


Plaintiff-Appellant, 
v. 


Centra, Guus Lives, Inc., 
Defendant-A ppellee. 


Before: 


Warerman, Frrenpiy and Mvuiican, 
Circuit Judges. 


——— es a 


Appeal from a judgment of the District Court for the 
Southern District of New York, Whitman Knapp, Judge, 
granting defendant steamship company’s motion for sum- 
mary judgment in an action brought by a marine radio 
officer seeking damages and injunctive relief for the com- 
pany’s refusal to rehire him, 

Reversed and remanded. 


a 


Arcure Petrzman, New York, N.Y., Plaintiff- 
Appellant, Pro Se. 
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Ricuarp P. Lerner, Esq., New York, N.Y. 
(James A. Flynn, Esq., and Lorenz, Finn, 
Giardino & Lambos, New York, N.Y., of 
Counsel), for Defendant-Appellee. 


_—_ HOO 


Per CurIAM: 


Archie Peltzman, a marine radio officer, brought this 
action in the District Court for the Southern District of 
New York, seeking damages and injunctive relief against 
his former employer, Central Gulf Lines, Inc. Appearing 
pro se, Peltzman raised a myriad of claims before the 
district court based on maritime law, the New York and 
federal constitutions, the antitrust laws, and the collective 
bargaining agreement between the employer and Peltz- 
man’s union, the American Radio Association. In essence, 
his claim was that the employer unlawfully acceded to a 
union request that he be discharged for failing to pay a 
$2,000 union initiation fee. 


i. 


The facts, as appellant presents them, are as follows: 
From 1943 through 1949, Peltzman was a member of the 
American Communications Association, the predecessor of 
the American Radio Association. In 1949 the Coast Guard 
refused to issue him a radio officer’s license on the ground 
that he was either a member of the Communist Party or 
a communist sympathizer. Without a license, Peltzman 
was ineligible to serve as a radio officer in the Merchant 
Marine. In 1967, he brought an action in federal court in 
the course of which the Coast Guard agreed to reissue 
him a license, see Peltzman v. Smith, 404 F.2d 335 (2 Cir. 
1968). He subsequently sought reinstatement in the union 
as a full-fledged member. At that time, the union issued 
him a permit card which entitled him to sail for a year 
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without having to pay the uuion’s $2,000 initiation fee. 
At the end of the year, however, the union demanded that 
Peltzman pay the fee. Peltzman refused, insisting that 
since he was a former member of the union, he should be 
liable only for a “withdrawal fee,” equal to one year’s 
dues. Others who had rejoinec union after a long 
layoff, Peltzman insisted, hadybeen required to pay the 
full initiation fee. 

Before the dispute was settled, Peltzmar received a 
permanent assignment on the S/S Green Ridge, one of 
Central Gulf’s vessels. He made three trips on the Green 
Ridge and then requested a one-trip vacation leave, as 
provided for in the collective bargaining agreement. At 
that time, the union demanded the $2,000 initiation fee 
and the employer indicated that he would not be rehired 
without obtaining clearance from the union. Peltzman 
then began a series of legal actions in an effort to save 
his job. He first took his claim to the National Labor 
Relations Board. When the Regional Director declined 
to file a complaint with the Board and the General Counsel 
affirmed the Regional Director’s decision, Peltzman ap- 
pealed to this court. We dismissed the appeal from the 
bench, and the Supreme Court denied certiorari. Peltz- 
man v. NLRB, No. 72-1091 (2 Cir.), cert. denied, 409 U.S. 
887 (1972). While his claim was pending before the Gen- 
eral Counsel, Peltzman brought suit against the union in 
the New York courts. The trial court declined jurisdic- 
tion over the matter, holding that it was within the ex- 
elusive jurisdiction of the Board, and the appellate division 
affirmed without opinion. Peltzman vy. American Radio 


1 Our summary dismissal of Peltzman’s appeal was doubtless based on 
the well-scttled principle that the General Counsel’s determination not 
to issue a complaint on an urfair labor practice charge is unreviewable, 
see Vaca v. Sipes, 386 U.S. 171, 182 (1967); United Electrical Contrac- 
tors Ass’n v. Ordman, 366 F.2d 776 (2 Cir. 1966), cert. denied, 385 U.S. 
1026 (1967). 
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Association, 69 Mise.2d 17, 327 N.Y.S.2d 505 (S.Ct. N-Y. 
Co.), aff'd, 335 N.Y.S.2d 998 (1st Dep’t 1971), cert. denied, 
411 U.S. 910 (1973). 

Failing to obtain relief in those two forums, Peltzman 
next brought his case to the federal court. In the court 
below, however, he fared no better than in his previous 
efforts. On defendant’s motion, the district court granted 
summary judgment against Peltzman on at least three 
independent grounds. First, the court held that since 
his complaint was founded on conduct that would argu- 
ably constitute an unfair labor practice, Peltzman’s claims 
were subject to the exclusive jurisdiction of the National 
Labor Relations Board. Second, it held that the judgment 
against him in the New York courts operated as a juris- 
dictional bar to his maintaining the action in federal court. 
The court next suggested that since the General Counsel 
had refused to issue a complaint on Peltzman’s applica- 
tion, he would probably be barred from bringing this action 
in court.? On the merits, the court concluded without dis- 
cussion that “defendant’s refusal to rehire plaintiff was 
lawful under the circumstances.” The court did not reach 
the further defense that Peltzman had failed to exhaust 
contractual grievance procedures and that such failure 
should bar his present action. On that point, the court 
held that the exhaustion defense raised materia] disputed 
issues of fact. We reverse the judgment of the district 
court and remand for a determination whether the collec- 
tive bargaining agreement provides Peltzman any basis 
for relief. 


2 The district court expressed some doubt that the General Counsel’s 
Tefusal to issue a complaint would provide an independent basis for 
granting summary judgment, but held that since the action was subject 
to the Board’s exclusive jurisdiction, it did not have to decide the effect 
of the General Counsel’s decision. 
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II. 


Most of Peltzman’s arguments can be dealt with sum- 
marily. Nothing in maritime law renders illegal a discharge 
that is authorized under a legitimate union security clause. 
There is no colorable basis for an antitrust claim in this 
ease. The security clause here is not subject to attack under 
the federal or New York constitutions, see NLRB v. General 
Motors Corp., 373 U.S. 734 (1963); Buckley v. AFTRA, 
—- F.2d (2 Cir. 1974), slip opinions at 3073; Linscott 
v. Millers Falls Co., 440 F.2d 14 (1 Cir.), cert. denied, 404 
U.S. 872 (1971). And any claim that the company has com- 
mitted an unfair labor practice in discharging him would 
plainly be subject to the exclusive jurisdiction of the NLRB. 


Peltzman’s breach of contract claim, however, is not so 
easily dismissed. While his pleading is not as concise as 
could be hoped, his breach of contract claim is founded on 
his assertion that he was a member of the union when he 
was discharged, and that the union was thus not entitled 
to demand an initiation fee from him—a demand which he 
alleges was not made of others in his position, see Cunning- 
ham v. Erie R.R., 358 F.2d 640, 643-45 (2 Cir. 1966). If his 
allegations are correct, the union security clause in the col- 
lective bargaining agreement would not authorize his dis- 
charge, and other provisions, such as the non-discrimination 
clause, would arguably provide him a contractual basis for 
regaining his job. 

It is well settled that contract claims brought under 
§ 301(a) of the Labor Management Relations Act are not 
subject to preemption by the National Labor Relations 
Board, see Smith v. Evening News Association, 371 U.S. 
195 (1962); Humphrey v. Moore, 375 U.S. 335 (1964) 
(breach of duty of fair representation co;-1izable under 
§ 301(a) if it involves a violation of the collective bargain- 
ing agreement). Similarly, the decision of the General 
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Counsel not to file a complaint on Peltzman’s behalf has 
no res judicata effect, as it is not a final judgment on the 
merits, see Aircraft € Engine Maintenance Employees, 
Local 290 v. E.I. Schilling Co., 340 F.2d 286, 289 (5 Cir. 
1965), cert. denied, 382 U.S. 972 (1966); Thomas v. Con- 
solidation Coal Co., 380 F.2d 69, 77-78 (4 Cir.), cert. denied, 
389 U.S. 1004 (1967); International Union of Ecxectrical 
Workers v. General Electric Co., 407 F.2d 253, 264 (2 Cir. 
1968), cert. denied, 395 U.S. 904 (1969). Finally, the New 
York court’s jurisdictional dismissal of Peltzman’s action 
against his union dos not bar him from bringing this suit. 
The New York court apparently dismissed his action 
against the union on the ground that Peltzman had alleged 
only unfair labor practices. Had he raised an independent 
federal claim, such as a breach of the duty of fair repre- 
sentation, it would clearly have beca cognizable in that 
forum, see Vaca v. Sipes, 386 U.S. 171, 176-84 (1967); 
Amalgamated Association of Street Employees vy. Lock- 
ridge, 403 U.S. 274, 299-301 (1971).* 

Peltman’s claim on the merits may well turn out to be 
without force. If the initiation fee was uniformly required 
by the union constitution and by-laws, and was regularly 
demanded of those in his position, then it is likely that the 
union security clause was properly invoked and that the 
contract claim must fail. While the district court may have 
explored these possibilities below, we are not confident that 
its brief statement that “the defendant’s refusal to hire 
plaintiff was lawful under the circumstances” reflects a 
careful consideration of Peltzman’s contract claim and a 
determination that he had raised no material questions of 


3 The state court apparently placed some weight on the fact that Peltz- 
man’s unfair labor practice claim was still pending before the General 
Counsel, 69 Misc.2d at 22, 327 N.Y.S.2d at 510. In light of that con- 
sideration, we think it particularly inappropriate to accord the state 
court decision any preclusive effect in this suit. 
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fact on that issue.‘ We therefore remand this case for the 

district court to determine whether Central Gulf breached 

the collective bargaining agreement, and, if so, whether 

Peltzman’s apparent failure to exhaust contractual griev- 

ance procedures should bar him from maintaining this suit.* 
Reversed and remanded. 


Had the defendant addressed itself more directly in its moving papers 
to Peltzman’s contract claim, it might have been able to establish that 
there was no factual dispute over Pel:: »an’s status as a union member. 
However, the defendant chose to stress the collateral estoppel and res 
judicata elements of this case and to present only brief and conclusory 
allegations concerning the merits of the contract claim. 


Peltzman argues that he should be excused from the normal require- 
ment that he exhaust the contractual grievance procedures, see Republic 
Steel Corp. v. Maddoz, 379 U.S. 650 (1965), because it was the union 
that instigated the company’s alleged breach of contract. If the dis- 
trict court should find that Peltzman’s contract claim is a good one, it 
should then determine whether he should be excused from the exhaustion 
requirement because of a breach of tae duty of fair representation by 
the union, Vaca v. Sipes, 386 U.S. 171 (1967), or because his pursuit 
of grievance proceedings, through the union, would plainly have been 
futile, see Glover y. St. Louis-San Francisco Ey., 393 U.S. 324 (1969). 
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NOTICE OF APPEAL 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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73 Civ.291) 


ARCHIE PELTZMAN, 


Plaintiff, 


~against- 


CENTRAL GULF LINES INC.(SUED HEREIN AS CENTRAL GULF STEAMSHIP CO.) 


Defendant, 


Notice is hereby given that Archie Peltzman,the plaintiff above 


named,hereby appeals to the UNITED STATES COURT OF APPEALS for the 


Second Circuit from the final judgment entered by the Honorable 


Whitman Knapp,United States District Judge,dated December 13,1974, 


that defendant Central Gulf 


dismissing the complaint. 


To: 


Dated New York,New York ARCHIE PELTZMAN 


December 19,1974 Plaintiff,Pro Se 


8725 16th Avec. 
Bklyn,N.Y. 11214 
256 -4658 


Lorenz ,Finn,Giardino,& Lambos 
Attorneys for Defendant 

25 Broadway 

New York ,1000 

943 -2470 


Clerk ,U.S.District Court 
Southern District of N.Y 
Foley Square,N.Y. 10007 


Lines have judgment against the plaintiff 
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FOR THE SOUTHERN DISTRICT OF NEW YORK X 


Se ee ee 
ARCHIE PELTZMAN, " 
PLAINTIFF * CIVIL ACTICN 73-2911 
-agains’ - " 
* AMENDED COMPLAINT 
CENTRAL GULF STEAMSHIP CO. Wee pee a 8 
DEFENDANT we 
” 
xX 


AMENDED COMPI.AINT IN PERSCNAM FOR “RONGFUL DISCHARGE, 
FOR PECLARATORY JUDGMENT, AND INJUNCTIVE RELIcs?. 
Plaintiff in person complaining of the defendent, res} ctfully 
alleges: 
1. The Court has jurisdiction of this action uncer the 


Maritime Law Title 46- Shipping, Chapter 18-Merchant 


594, and under 28 U.S.C. 1331, 1333, 1337, 2201. Also by reason 
that it is predicated upon diversity of citizenship, ana " 
maritime tort, and is an action for an aimount in excess of 


10,000 dollars exclusive of interest and costs. 

! 2. That upon information and belief defendant is a foreign 
corporation duly organized <-°¢ existing under and by virtue of 
the lews of the State of Delaware, engaged in the shippin 


_—— tw he 


business with an office for the transaction of business in 


Tt 


borough of Manhattan, city and County and State of New York. 
Defendant's principal place of business is not within the State 
of New York, but located in New Orleans, Louisana. 

3. Archie Peltzman plaintiff in person complaining of ce- 


fendants is a resident of Brooklyn, New York City, and a citizen 


of the united States. 
4h. This complaint is brought pursuant to the provisions of 


28 U.S.C. Sec. 1916, permitting seaman to file suit without pre- 
payment of costs, and this action is an admiralty and maritime 
claim within the meaning of Rule 9 h,~for damages based on an 
allegedlly wrongful disciarge, and failure by the defendant to 


yy" ee 
. ‘ ° 43Be 


Jb * 


(a). That the wrongful discharge and failure to allow plaint 


to reship caused him mental distress and financial losses of 
oximately $1300 monthly, plus other financiai. losses of 
oximately $1500 monthly of vacation, pension, and health in- 
ce benefits, and these losses are still continuing up to 
present time. 
That at all times hereinafter mentioned the defendant 
ated and controlled the S/S Green Ridge, a merchant vessel . 
ing under United States registry. - 
That the plaintiff had a permanent assignment as a Radio 
cer aboard the S/S Green Ridge, commencing on August 6, 1970, 
made three foreign — totaling nine months, signing 
cles for each voyage in the capacity and at the wages listed 
he articles, which will be introduced into evidence at the 
of trial; and that the plaintiff performed his duties aboard 
said vessel in accordance with the articles, and with the 
\val of the Master of the vessel, until May 28, 1971. 
. That on May 28, 1971, plaintiff asked the defendant for a 
tion of one trip off, which he was entitled to under the 


1 contract which the defendant and plaintiff's union the 

ican Radio snaccaiestan had signed, and the defendant instead 
iving him a letter containing a leuve of absence for one trip 
as the plaintiff had requested. handed him the following 

er, Quote. Dear Mr. Peltzman, 

n accordance with your request I have ordered a repvlacement. 


se be asvised that you will not be able to rejoin the vessel 


yut proper clearance from the union. 
Yours truly, 


W.C. Kenopke 
Master S/S Green Ridge 


pa 
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8. That the plaintiff was not rehired when the S/S Green Ridge 
returned from a voyage on or about September 10, 1971, because 
the company informed plaintiff that the union had sent to the 
ship a permanent replacement for the plaintiff, and the union 
contract prevented them from hiring anyone not sent to then from 
the union Hiring hall. 

9. That the plaintiff was wrongfully discharged as of Sept- 
ember 10, 1971, without cause under the maritime law, and under 
the union contract which precludes the dismissal of plaintiff 
without a hearing, or arbitration under the contract in effect 
between the union and company, and such contract was made for the 
benefit of the plaintiff as a third party beneficiary. No hear- 
ing and no arbitration was ever held prior to dismissal. 

10. That the controversary as to the plaintiff's membership 
or non-membership in the union was a labor dispute, and had no 
relevance whatsoever as to the plaintiff's right to continue his 
work aboard the S/S Green Ridge, since his assignment was a per- 
manent one, he was entitled to a vacation, and since the mari- 
time law yrecludes the discharge of a seaman unless there is 
proof of persistent and incorrigible disobedience on the part of 
a seaman in relation to his ship, and captain's orders. 

11. That plaintiff since his discharge from the $/S Green 
Ridge has not worked in the maritime industry due to the fact 
that this industry is a closed shop, and unless a seaman has a 
clearance assignment to a vessel, he can not be hired, or rehired 
after a vacation without such clearance from the union. 

12. Plaintiff alleges and believes that under maritime law, 
the United States Constitution, the New York State Constitution, 


he has a right to work and pursue a lawful occupation without 


being discharged because of a labor controversy, or a contract 
which provides for membership or non-membership in a labor union 


as a condition of employment. 


15d. hat by reason or the detendans's action in aiscnarging 


plaintiff, he has been deprived of his property rights to a 
permanent job aboard the S/S Green Ridge, and has lost wages in 
the sum of $1031.13 monthly, plus overtime pay, vacation pay, and. 
pension and health payments to the benefit of the plaintiff, 
according to the contract between the union and the company, which 
was for the Yenefit of the plaintiff as a third party beneficiary, 
to the opesent time, or till such time as the S/S Green Ridge was 
sold or laid up. Plaintiff has no knowlec,e as to the continued 
ownership of the vessel. 
14. No previous application for the relief herein requested 
has been made, and plaintiff has no adequate remedy at law. 
Eo Wherefore plaintiff respectfully prays, 

(a) that defendant herein be required to answer this bill of 
complaint. 

(a) (1) That plaintiff be compensated for the financial 
losses suffered by his wrongful discharge, and that punitive 
damages be added for the benefit of plaintiff, in accordance with 
the maritime law, and such other federal or state laws which pro- 
tect the individual from coercive, illegal, arbitary, discrimin- 
atory, and bad faith acts of employers. 
(bv) that pending the trial of this cause plaintiff be re- 
instated to his job if the vessel is still operating under the 
control of the company. 

(c) demands judgment declaring that plaintiff vas wrongfully 
discharged contrary to the maritime law. 
(d) declaring that the grounds of defendant's reasons for 
discharging plaintiff unless based on the maritime law, were 
week, unconstitutional, and void as applied to the plaintiff. 
(e) directing such other, further and different relief as ma 
be just and proper in the premises. ) 
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‘hite seadow Lake, ockavay, I. J. bec:use of his lack of sembership: ir said Jabhor 


Cu, to dischar,ec ijyron Z. Chandler who resides at 33 isuuntain Avenue 


“to. il, 


IY* 4 “~ a be 
Uy TKR Ge aN 
bf Lay Efi, A 
bed Pl 
[- “a _ : GC 2 4 ~t 
hea) ee, Ve ‘es mes 
r4 Aug ay 
He W bg %: 0 had 
: yal ate ap 2) 
« Cig; v > . i 
Vl; i at ne 
3. MAME OF EMPLOTER ° aoy 
1 of a : Ls 
ie Je S¥evenson So. 
4. LOCATION OF PLANT INVOLVED (Street, City, and State) 
reir 2 


~ 


4 North Aiver, New York 13, “. Y. 
5. 


TYPE OF ESTABLISHMENT (Factory, mine, whole- 
salerc, ete.) 


6. 


Steaishi}: cen any 
é. 


IDENTIFY PRINCIPAL PRODUCT OR SERVICE 


"oO. 


OF WORKERS 
ships freight 
FULL MAME OF PARTY FILING CHARGE 


tePLOTED 
>. 


Aprox. 250 
nuadio Officers' Union of the Conmercial Telegraphers tinion, AFI-GT0 
ADORESS OF PARTY FILING CHARGE (Street, City, and State) 
WyrG Broatury, f 


Roo. 1568, New York, N. Y. 


10. TEL. WO. 


LA hy! 093 
12. DECLARATION 
AND RELIEF. 


I DECLARE THAT 1 HAVE READ THE ANOVE CHARGE AND THAT THE STATEMENTS THEREIN ARE TRUE YO THE REST OF MY KNOWLEDGE 


ay by J 


MPM | Mea a 
(Siqvatyre of representative or person making charae) 
Fred fi. fowe, ‘Secy feds. 
V/6/% 
(Date) (Title or effice, 


if any) 
PILFULLLY FALSE STATEWENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. S$. CODE 


TITLE 18, SECTION 1001) 


GPO arv-370"8 


NOTICE TO ALL :.22’BERS 


of American Radio Association, AFL-CIO, Employees of and Applicants for em= 
ployment with Employers with vhom we have collective bargaining contracts. 
Pursuant to a Decree of the United States Court of Appeals, enforcing an Order 
of the National Labor Relations Board, based upon a stipulation providing for 

a consent decroe in an appropriate circuit of the United States Court of Appenls 
and in order to effectuate the policies of the National Labor Relations Act, 

we hereby notify you that: 


WE WILL NOT give effect to or enforce such provisions, if any, in 
our collective bargaining agreements trith employers which five 
to us final authority to bar transferof radio officers from ship 
to ship; and we will not include such provisions in any future 
collective bargaining agreement ; 


WE WILL NOT, in the operation of our hiring halls, require 

job applicants to agree, in advance, as a condition of job 
referral for employment, to abide by or comply with our con- 
stitution and/or shipping rules, except to the extent authorized 
by Section 8 (a) (3) of the Act or by Coast Guard or other govern- 
mental reguiations. 


WE WILL NOT, in the operation of our hiring halls, require non— 
members to pay registration fees as a condition of job referral 
for employment; 


WE WILL NOT, in any like or related manner, cause or attempt 

to cause Te Je Steveson & Cos, Ince, Charles Kurz Company, Ince, 
Keystone Shipping Co., Paco Tankers Inc. or any other employer 

to discriminate against employees or prospective employees in 
violation of Section 8 (a) (3) of the National Labor Relations Acte 


WE WILL NOT, in any like or related manner, restrain or coerce 
employees or prospective employees of T. J. Steveson Coes InCey 
Charles Kurz Coe, Ince, Keystone Shipping Co., Paco Tankers, InCe, 
or any other employer, in the exercise of the rights guaranteed by 
Section 7 of the Act, except to the extent that such rights may 

be effected by an agreement requiring membership in the Respondent 
as a condition of employment as authorized by Section 8 (a) (3) 

of the Acte 


AKERICAN RADIO ASSOCIATION, AFL-CIO 


(Labor Organization) 


Dated By 
(Representative) (Titie) 


This notice mst remain posted for 60 days from the date hereof, 
and mst not be altered, defaced, or covered by any other material. 


~ ‘ie 


UNITED STATES COURT OF APPEALS 


FOR THE SRCOND CI?CUIT 


NATIONAL LABO? it-y.2TONS POARD, ) 
) 
Petitioner, 
Ve ) 
) 
AMTRICAN RADIC ASSOCIATION, AFL-CIO,  ) 
) 
Respondent. ) 
DECREE 


The National Labor Relations Board having on April 11, 1957, issued 
an order against Respondent, American Radio Association, AFL-CIO, its officers, 
agents, successors and assigns, pursuant to a stipulation between American 
Radio Association, AFL-CIO, (hereinafter called Respondent) and Counsel for the 


General Counsel on behalf of the National Labor Relations Board dated January 25; 


1957, and the parties having consented to the entry of a decree of this Court 
enforcing the order, and the Board having petitioned this Court for the enforce- 
ment of its order; upon consideration of said petition for enforcement and stip- 
ulation, 
IT IS IVRIbY ORDRED, ADJUDCED, AND DOCRESD that the Respondent, American 
Radio Association, AFL-CIO, its officers, azents, successors and assigns shall: 
1. Cease and cesist from: 

(a) “nforcing, applying, or contiming in effect such provisions, 
if any, of collective bargaining agreements with T. J. “tevenson Co., Inc., 
Charles Kurz Company, Inc., Keystone Shipping ©o., Paco Tankers, Inc., or any 
other employer :rith which Respondent has a collicctive bargaining agreement 
which confer unon “espondent final authority to bar proposed transfers of the 
contracting co:manics' radio officer employees from ship to ship; or providing 
in any future agreement with any employer for such final a: thority:‘on the part 
of Resnondent: 

(v) Operating the exclusive hiring halls provided for in the 
aforesaid collective bargaining agreements so as to require apnlicants for 


ermloyment to ore? in advance, as a condition of job referral for enmloyment, 


P( « 
*7 


to abide by or comly with the provisions of esyondent's constitution and/or 


shinning rules, except to the extent authorized by “ection 8 (a)(3) of the 
National Labor “elations Act, as amended, (hereinafter called the Act), or by 
Coast Guard or other rovernmental rerulations. 

(c) Cperating the exclusive hiring halls provided for in the afore- 
said collectiv: barvaining agreements so as to require non-members of Resnondent 
to pay registration fees as a condition of job referral or employment; 

(ad) In anv like or related manner, causing or attempting to cause 
1. J. Stevenson Co., Inc., Charles Kurz Company, Inc., Keystone Shipping Co., 
Paco Tankers, Inc., or any other employer to discriminate against employees or 
prospective employees in violation of Section 8 (a) (3) of the Act; 

(ce) In any like or related manner, restraining or coercing em- 
ployees of T. J. Stevenson Co., Inc., Charles Kurz Company, Inc., seystone 
Shinping Co., Paco Tankers, Inc., or any other employer in the exercise of 
the rights guarantee’ by Section 7 of the Act, except to the extent that such 
rights may be affected by an agreement requiring membership in the Respondent, 
as a condition of employment as authorized by Section 8 (a)(3) of the Act, 

2, ‘To the extent that it has not already done so, take the following 
affirmative action ‘which the Board has found will effectuate the policies of 
the Act: 

(a) Post in conspicuous places in its hiring halls, offices, and 
in all places where notices to members or applicants for employment are custom- 
arily posted, copics of the Notice attached hereto and made part hereof. Copies 
of said Notice to be furnished by the Regional irector ef the National Labor 
Relations Boar for the 'econd Region, New York, New York after being duly 
signed by an officiel representative of Respondent, shall be posted by Respondorit 
immediately upon receipt thereof nd maintained by it for a period of sixty (60) 
consecutive days tnereafter. Reasonsble steps shall be taken by Respondent to 


insure that said Notices are not altered, defaced, or covered by any other 


material. 


(b) Hail to the aforesaid Regional Director signed copies of the 
annexed Notice for posting, the Companies willing, at the offices, docks and on 
shins of T. J. Stevenson Co., Inc., Charles Kurz Company, Inc., Keystone Shippirg 
Co., and Paco ankers, Inc., in places whore noticos to employeos arvw customrily 
nosted, Conics of said Notice, to be furnished by the said Regional Director 
shall, after being signed as provided in paragraph 2 (a), be forthvith returned 
to the aforesaid Regional Director for posting. 

(c) ilotify the said Regional Director in writing, within ten (10) 
days from the date of this Decree, what steps the Respondent has taken to comply 


herewith, 


? 


lh POE od ae 


Judge, United States Court of 
Appeals for the Second Circuit 


A «my United States Court of 


Appeals for the Second Circuit 


Filed: July 19, 1957 
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AMERICAN RADIO ASSOCIATION, AFL-CIO 


and Case Nos. 2-CB-1659 

2-CB-17135 
(Post 4-C3-291) 

THE RADIO OFFICERS UNION OF THE 2-CB-1719 
COMMERCIAL TSIZGRAPHERS UNION OF (Fost 4-CB-296) 


AMERICA, A?L-CI9 
COMFLAINT 


It having been charged by The Hadio Officers Union of the Commercial 
Telegraphers Union of America, AFI-CI), 140 Broadway, New York, Wew York, 
that American Radio Association, AFL-CIO, 5 Beckman Street, New York, New 


York, herein called itespondent, has engaged in and is now engaging in certain 
> , Gat 5 . 


bes 


unfair labor practices affecting commerce as set forth and defined in the 


National Labor itelations Act, as amended, 61 Stat. 136, hereinafter referred 


LABLE 


to as the Act, and the said cases having been consolidated for hearing, the 
General Counsel of the National Labor Relations Board, on behalf of the Board, 
by the Regional Director for the Second Region, designated by the Board's 
Rules and Regulations - Series 6, as amended, Section 102.15, hereby issues 
this consolidated Complaint and alleges as follows: 


1. (a) A copy of the Charge in Case No. 2-CB-1659 was served by 


ONLY COPY AVAI 


registered mail upon Respondent on January 9, 1956. 
(b) A copy of the Charge in Case No. 2-CB-1718 (former number 
h-CB-291) was served by registered mail upon Respondent on August 16, 1955. 
(c) A copy of the Charge in Case No. 2-CB-1719 (former number 
4-CB-296) was served by registered mail upon Respondent on September 6, 1955. 
A copy of the Amended Charge in said case was served by registered mail upon 
Respondent on October 31, 1955. . 
2. T. Jd. Stevenson Co., Inc., Charles Kurs Company, Inc., Keystone 


Shipping Co., and Paco Tankers, Inc., herein respectively referred to as 


Stevenson, Kurz, Keystone, and Paco, are and at all times mentioned herein 


«le 


oo en 
> 


1 shipping concerns engaged in:‘cperating ‘heir own ships and ships 


1 by them in coastwise and foreign shipping. 


3. At all times herein mentioned, each of the aforesaid shipping 


has maintained its principal office ane place of busines: :.t the 


set forth belows 


Name of Company Address 

Stevenson Pier 3l, North River, New York, N.Y. 
Kurz 1000 ‘“ialnut Street, Philadelphia, Pa. 
Keystone 1000 Walnut Street, Philadelphia, Pa, 
Paco 100 West 10th Street, Wilmington, 


Del. 


. During the year 1955, each of the aforesaid shipping concerns 


i gross revenue in excess of »100,000 from transporting by steamship, 
urse and conduct of its business operations, articles and commodities 
state and foreign commerce between various states of the United States 
en the United States and foreign countries. 

5. Each of the aforesaid shipping concerns is, and has been at all 
rial herein, engaged in commerce within the meaning of Section 2(6) 
f the Act. 

6. Respondent is, and has been at all times material herein, a 
anization within the meaning of Section 2(5) of the Act, 

7. On or abst June 16, 1955, Respondent entered into separate 
e bargaining agreements with a substantial number of shipping 
including Stevenson, Kurz, Keystone and Paco, relating to the hire, 
|  auitions of employmen’ «f their radio officer employees; and 
} aforesaid °-*> “3spondent has maintained in effect and enforced 
agreemer '.. 

8. Fro «1 or ~-ov dune 16, 1955, to on or about September 5, 1956, 


ective bargain. , agreements, inter alia, conferred upon Respondent 


hority to bar transfers of radio officer erpl:yees from one ship 


32 

9. In accordance with, and pursuant to the terms of the aforesaid 
collective bargaining agreements, Respondent at all times material herein has 
maintained and operated, and now maintains and operates, exclusive hiring 
halls for the referral of all radio officer job applicants to the shipping 
concerns under contract with Respondent. 

10. Pursuant to agreement, arrangement and understanding between 
Respondent and the shipping concerns under contract with Respondent, and/or 
with the consent or acquiescence of :aid shipping concerns, Respondent, in 
the operation of its hiring halls, did engage in the following acts, conduct 
and practices: 

(a) During the period between on or about June 16, 1955 and 
on or about September 30, 1956, Respondent required radio officer job applic- 
ants who were nonmembers of Respondent to pay hiring hall registration fees 
in order to obtain job referrals to, or employment by, any of the shipping 
concerns under contract with Respondent, 

(b) During the period between on or about June 16, 1955 and 
on or about May 31, 1956, Respondent required all radio officer job applic- 
ants, as a condition of job referral to, and/or eaployment by, any of the 
shipping concerns under contract with Respondent, to agree in writing to 
abide by and comply with the provisions of Respondent's constitution and 
shipping rules. 

ll. At all times i.terial herein, Respondent's constitution and 
shipping rules have contained, inter alia, the following provisions and 
requirements: 

(a) Members of Respondent, in order to be in good standing, 
must have paid all dues and assessinents. 

(b) Radio officers may not accept employment of any nature 
without clearance from Respondent. 

(c) Members of Respondent are not ontitied to clearance by 
Respondent for employment unless all their dues, assecsnents, or other 


financial obligations have been paid. 


. ty, 
é 

(d) Radio officers may not trade jobs or transfer from one 
job to another, 

(e) When vessels change ownership, radio officers employed 
thereon must get new clearances from Respondent, 

(f) Promotions to vacancies, where there is more than one radio 
officer on tho job, are to be made from the remaining radio officers who, in 
Respondent's judgment, are competent and qualified and have complied with 
hiring hall rule and policies, 

(ug) Grievances with respect to assignments are to be adjudicated 
by Respondent, 

(h) Radio officer assignment procedures may be changed by a 
majority vote of Respondent's members. 

12. By the acts described above in paragraphs 8 and 10, and by each 
of said acts, Respondent did restrain and coerce, and is restraining and 
coercing, employees and prospective employees of Stevenson, Kurz, Keystone, 
Paco, and other employers in the exercise of the rights guaranteed in Section 
7 of the Act, and thereby did engage in and is engaging in unfair labor 
practices within the meaning of Section 8(b)(1)(A) of the Act. 

13. By the acts described above in paragraphs 8 and 10, and by 
each of said acts, Respondent did cause and/or attempt to cause, and is 
causing and/or attempting to cause, Stevenson, Kurz, Keystone, Paco and other 
employers to discriminate in regard to hire or tenure or terms or conditions 
of employment of their employees, or applicants and prospective applicants 
for employment, thereby encouraging membership in a labir organization, ond 
Respondent did engage in and is engaging ix unfair labor practices within the 
meaning of Section 8(b)(2) of the Act, 

ly. The activities of Respondent, described above in paragraphs 
8 and lo, occurring in connection with the operations of Stevenson, Kurz, 
Keystone and Pacv, described above in Peragraphs 2, 3, |) and 5, have a close, 
intimate and substantial relation to trade, trafric and commerce omons tho 


several otatos and with foreign countries, and tend to Jead to labor divrputes 


dl 


burdening and obstructing commerce and the free flow of commerce and constitute 
unfair labor practices affecting commerce within the meaning of Section 
&(b)(1)(A) and (2) and Section 2(6) and (7) of the Act. 

WHEKEFORE the General Counsel of the National Labor Relations Board, 
on behalf of the Board, by the Regional Director for the Second kesion, on 
this 26th day of December, 1956, hereby issues this consolidated Complaint 


against American Radio Association, AFL+CIO, Respondent hereins 


Y A ese P 
5 ee 1Ls wecs'g) 
CHARLES T. DOUDS __ 
Charles T. Douds, Regional Director 
National Labor Relations Board 
2 Park Avenue 
New York 16, New York 


oy 
ai 


2. T. J. Stevenson *: Co., Charles Kur; Co., Inc., Keystone Shipping 
Co., and Paco Tankers, Inc., hereinafter referred to as Stevenson, Kurz, 
Keystone and Paco, respectively, are and at ali times material herein have been 
shipping concerns, engaced in operating their omm ships and ships chartered by 
them in coastwise and foreign shipping. 

3. iat all times material herein, each of the aforesaic shipping 
concerns has maintaine¢c its principal office and place of business at the 


address set forth belor's 


Name of Comnany Address 

Stevenson _ Pier 3h North River, New York, N. Y. 
Kurz 10M ‘Jalnut Street, Philadelvhia, Penna. 
Keystone 1000 Walnut Street, Philadelnhia, Penna. 
Paco 100 \/est 10th Street, ‘/ilmington, Dela. 


lh. During the year 1955, each of the eforesaid shipping concerns 
derived a gross revenuc in excess of {100,000 from transporting by steamship, 
in the course and conduct of its business operations, articles and commodities 
in interstate and foreizn commerce between various states of the United States 
and between the United States and foreign countrics. 

5. Eech of the aforesaid shipping concerns is, and at all times 
matorial herein hss been, engazed in comnerce within the meaning of the Act. 

6. Responcent is a labor organization within the meaning of Section 
2(5) of the /.ct. 

7. All parties hereto expressly waive filing of answer, hearing, 
intermediate repert of Trial Examiner, the filins of exceptions and oral argu- 
ment before the Board, the making of findings of fact or conclusions of lav t 
the Board, and all further “re other procedure before the Board to which the 
Respondent may be entitled under the Act or the Rules and haciatoonn of the 
Board. 

8. This Stipulation, together mith the charges, affidavits of 


service, Complaint, Order Consolidating Cases and ilotice of Nearing shall 


constitute the entire record herein and shall be filed with the Poard, 


we 

2. T. J. Stevenson ”: Co., Charles Kur Co., Inc., Keystone Shipping 
Co., and Paco Tankers, Inc., hereinafter referred to as Stevenson, Kurz, 
Keystone and Paco, respectively, are and at all times material herein have been 
shipping concerns, envazed in operating their orm ships and ships chartered by 
them in coastwise and foreign shipping. 

3. st all times material herein, each of the aforesei¢c shipping 
concerns has maintained its principal office and place of business at the 


address set forth belor': 


Name of Comany _ Address 

Stevenson _ pier 3 North River, New York, N. Y. 
Kurz 10M vYalnut Street, Philadeinhia, Penna. 
Keystone 1000 Walmut Street, Philadelphia, Penna. 
Paco 100 West 10th Street, ‘iilmington, Dela. 


h. During the year 1955, each of the aforesaic shipping concerns 
derived a gross revenuc in excess of {100,000 from transporting by steamship, 
in the course and conduct of its business operations, articles and commodities 
in interstate and foreign commerce between various states of the United States 
and between the United States and foreign countrics. 

5. Eech of the aforesaid shipping concerns is, and at all times 
matorial herein has been, engazed in commerce within the meaning of the Act. 

6. Responcent is a labor organization within the meaning of Section 
2(5) of the /.ct. 

7. All parties hereto expressly waive filing of answer, hearing, 
intermediate report of Trial Examiner, the filin; of exceptions and oral argu- 
nent before the Board, the making of findings of fact or conclusions of law by 
the Board, and all further =“ other procedure before the Board to which the 
Respondent may be entitled under the Act or the Rules and Resalations of the 
Board. 

8. This Stipulation, together with the charges, affidavits of 
service, Constant, Order Consolidating Cases and iHotice of Nearing shall 


constitute the entire record herein and shall be filed with the Board, 
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UNIT=D STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


: ARCHIE PELTZMAN, : 
Plaintifé, : NOTICE OF MOTION FOR 
SUMMARY JUDGMENT 
-against- : PURSUANT TO RULE 56 


CENTRAL GULF LINES, INC. (sued hereia : 73 CIV. 2911 W.x. 
as "CENTRAL GULF STEAMSHIP CO."), 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed notion 
and affidavits of Clarence Edward Whitcomb sworn to the 7H 


day of September, 1974, and Bernard L. Smith sworn to on 


- the 6 <# day of S-pTeanbec, 1974, and upon the pleadings 


and proceeding heretofore had herein, the undersigned will 
move this Court at the U.S. Courthouse, Foley Square, 

Borozzh of New York, City and State of New York, on the 4 7” 
day of Oectob *r", 1974, at 2:00 o'clock in the afternoon of 
that day, or as soon thereafter as counsel can be heard for 
an Order granting Summary Judgment pursuant to Rule 56 of the 


Federal Rules of Civil Procedure. 


Dated: September TA 1974 i 
P ’ 


New York, New York 


LORENZ, FINN, GIARDINO & LAMBOS 
Attorneys for Defendant 
CENTRAL GULF LINES, INC, 

(sued herein as "CENTRAL CULF 
STEAMSHIP CO.'') 


TO: 25 Broadway (Suite 1755) 
New York, New York 10004 

ARCHIE PELTZMAN (212) 943-2470 

Plaintiff 


8725 loth Avenue 
Brooklyn, New York 11124 


$3 % 
UNITED STATES DISTRICT CCuRT 
SOUTHERN DISTRICT OCF NEW YORK 


ARCHIE PELTZ UiAN 


> 
-avza nste 
wT Panes es = : 
CatvrkAL GULF LIES, INC. (sued herein 
ge NOPNTR IT PD ATRANMQNTT "W 
2S ULNLRAL GJLE SLLATISHIP Cod, im 
F t 
Defendant. 


The defendant, Central Gulf 


Civil Action No. 


: 73 Ciw.. 29L1l W.XK. 


>: MOTION FOR 


SUMMARY JUDGMENT 
ee onne 


Pursuant to 
+ Rule 56 


nes, Inc., moves 


1. To grant summary judgment pursuant to Rule 5% 
of the Federal Rules of Civil Procedure on the ground that 
there is no genuine issue as to any material fact an nat 
the defendant is entitled to a judgment as a matter of law, 


On wcne ground that 


i¢p) 
sea) 
be 
— 


plaintiff has 
upon which relief can be granted, in 
Plaintif 
the union 


defendant and the American Radio 


AFL-CIO, since plaintiff was not 


security clause of the contract 


that: 


was properly discharged pursuant to 


between 


a member of the 


union at the time of his discharge by virtue of 


the fact that he had failed and ref 


initiation fee which was 


union constitution and which was 


fused to pay the 


uniformly required by the 


ecularly denanded 


dbp 
~ w&! 
4 


plaintiff's position, 


/ f 
/ 4 } i } 
> y y x / _ ! 
/ 


a 


| 
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LORENZ, FINN, GIARDINO & LAMBOS | 
25 Broadway 
New York, li. ¥. 10004 


212-943-2470 
Attorney3 for Derendant 
Central Gulf Lines, Inc. 


UNITED STATES NLISTRICT COURT 
UIHERN DISTRICT OF NEW YORK 


tc ahi sae el atv “eh aisha ip eo tn Sci Ae vc Ga in ina ae A x 
ARCHIE PELTZMAN , : 
Plaintiff, ; AFFIDAVIT IN SUPPORT 
OF MOTION FOR 
-against- > SUMMARY JUDGMENT 


CENTRAL GULF LINES, IN. (sued herein : 73 CIV. 291] W.K. 
as "CENTRAL GULF STEAMSHIP CO.") 


> 
Defendant. 
bi de cy i os GOR Wastes he oh acdc os dae bs eee a wea x 
! 
STATE OF LOUISIANA ) 
, €8.% 
PARISH OF ORLEANS ) 


CLARENCE EDWARD WHITCOMB, being duly sworn deposes 


1. I am the Manager of Marine Personnel for 

Central Gulf Lines, Inc. (Central Gulf), am employed in its 

main headquarters located in New Orleans and am fully 

familiar with the facts and circumstances herein, ' 
2. This affidavit is submitted in support of 

Central Gulf's Motion For Summary Judgment and in response 

to plaintif£'s request for a statement from". . . the Port 

Captain or other knowledgeable officer in this matter ... ." 
3. Plaintiff was employed by Central Gulf as a 


radio operator for three consecutive voyages aboard its 


vessel the SS Green Ridge during the period August 6, 1970 


to May 28, 1971. 


« 4. On or about bh y 24, 1971 I received a telephone 


call from the New Orleans American Radio Association, AFL-CIO 
(ARA) ‘agent inquiring of the whereabouts of the Green Ridge. 
The agent informed me that the ARA had a problem with the 
radio officer, Mr. Peltzman, and would probably have to re- 
place him. I advised him that the vessel would be in New 
York on or about May 27-28. 

5. On or about May 27, Mr. Vallis of the New York 
ARA office telephoned and informed me that the ARA had 
demanded that Mr. Peltzman pay the required initiation fee and 
that if he refused he would have to be removed from his job. 

6. On or about May 27, 1971 I called our New York 
office and spoke with Mr. George Atkinsu., the Assistant 
Traffic Manager, and requested that he obtain clearance for 
the ARA representative to go abroad the Green Ridge when it 
arrived in New York - such clearance being required since the 
vessel was docking at the Bayonne Military Ocean Terminal. I 
also instru. ted Mr. Atkinson to inform the Master of the 
Green Ridge not to sign Mr. Peltzman on for the next voyage 
unless he produced a clearance from the union. 

7. On May 28, 1971 Mr. Peltzman was handed a letter 
by the Captain which said, "Tn accordance with your request 
[for vacation] I have ordered a replacement. Please be 
advised that you will not be able to join the vessel without 
proper clearance from the union", (ExhibitA). Peltzman did 


not protest this action. 


8. The Company also obtained an Individual Crew 
Information Form signed by the Ma ter and plaintiff and which 
is made up in the normal course of business. It contained 


— 


the notation, "This man requested a vacation relief - his 


union ARA Patrolmen states he can't ... rejoin until he be- 


com2s a union member." (Exhibit B) At this point in time Mr. 
Peltzman was listed on our records as being on vacation. 
| 
9. On Au,yust 24, 1971 the Company sent 18 
telegrams to persons on the Green Ridge who were on vacation - 
erroneously including Mr. Peltzman - requesting that they 


notify the company whether they intended signing on the next 


voyage. 


10. On August 27th the Company received a telegram 
from Mr. Peltzman stating that he would rejoin and requested 
that the New York office arrange transportation, (£xhibit C) 
On August 28th the Company telegramed Mr. Peltzman that 
transportation on returning from vacation was not payalh'e 
under the contract (Exhibit D). 

11. On August 30th, during a telephone conversation 
with the ARA New York office, I was advised that Mr. Peltzman 
was not cleared by the union to rejoin the Green Ridge as he 
still had not paid the required initiation fee which had been 
demanded of him in May. I immediately informed our New York 
office to advise Mr. Peltzman to disregard our notice to 
report since I had been informed that Mr. Peltzman was not in 
the Compan 


good standing with the union. On August 30th 


sent a telegram to Mr. Peltzman to disregard the previous 
notice to rejoin the SS Green Ridge as the ARA had permanently 
assigned a radio officer. The same telegram was sent on 
August 3lst to his new address (Exhibits E & F, respectively). 
12. Having been informed by the union in 


1 


he would not be permitted to return until he obtained uni: 
clearance and having subsequently been informed in August 
that that union clearance had not. been obtained - because ot 
his refusal to pay the ARA initiation fee - the Company had 
no alternative but to refuse to employ Mr. Peltzman. 

13. To do otherwise would have placed the Company 
in violation of Section 4(b) of the contract with the ARS 
which provides that: 

"The Company agrees, as a condition of 

employment, that all employees in the 

bargaining unit shall become and remain 

members of the union thirty (30) days 

after date of hiring". 

14. The only other employee of the Company ties to 
my knowledge had any conversations with representatives of 
the ARA concerning plaintiff's employment was George A. 
Atkinson who is now retired. 

15. It is submitted that the Company properly 


invoked the union security clause and properly refused to re- 


employ Mr. Peltzman in view of the fact that he was not a 


member in good standing in the ARA. Accordingly it i ' 


} ef 
if ‘ 


sctfully submitted that his claim be denied in all 
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99 Park AVENUE, NEW YorK, N. Y. 10016 
212-697-5125 


October 23, 1974 


- Wnitman Knapp 
S. District Judge 
S. Court House 

ey Square 

York, New York 


PELTZMAN -v- CENTRAL GULF 
Wa CIV. 2921 


As requested by you at the close of the hearing 
the above matter, Mr. Smith, who appeared as a witness 
the defendant, has reviewed the union membership records 
ing back to 1969, 


cr Juc : Knapp: 

| 

I am submitting herewith Mr. Smith's affidavit 

-.ng forth his representation to the effect that all Radio 

cers in Group I status have become members of the union. | 
You will find, annexed to the affidavit, copies 

various records pertaining to those individuals who entered 

union and paid the required initiation fee over the past 

‘Ss. These records include those members who entered during 

period of the Viet Nam war and subsequently withdrew from 

industry, and are being submitted pursuant to plaintiff's 


IOeCNA 
Very truly yours, 
4d i 
{ 
(huts IP Kcrse 
EDWIN A. sherwpeKe ) 
LL 


Richard P. Lerner, Esq. 
Archie Peltzman _~ 
Clerk, U.S. District Court 


‘ 


UNITED STATES DISTRICT COURT . 
SCUTHERN DISTRICT OF NEW YORK 


'‘ ARCHIE PELTZMAN, ; Z 


Plaintiff, 
AFFIDAVIT 
~against- . 
« ta CIV... 2932 (Bo 
’ CENT:..L GULF LINES, INC. (Sued herein as 
CENTRAL GULF STEAMSHIP COMPANY), e 


Defendant. 


‘ 


‘ STATE OF NEW YORK ) 
ss.° 
{ 


COUNTY OF NEW YORK ) 
i BERNARD L. SMITH, being duly sworn, deposes and 


“ says: 
'y 

i 1. This Supplemental Affidavit is being submitted 
{in support of defendant's Motion For Summary Judgment at the 
i 

conclusion of a hearing to determine whether or not a triable 


:issue of facts exists. ‘ 
2. I am the Secretary/1 surer of the American 

Radio Association, AFL-CIO, and as such am in charge of all 

records pertaining to the union membership. 


3. Pursuant to the direction of the court I have 


reviewed the Group I membership list for the period 


i 
| 
| 
| 
| 
| 


aoa 1, 1969 to-date for the purpose of ascertaining 


jwhether or not at the present time there are any individuals \ 
"eae in Group I status who did not make application for and be- 
jicome @ member of the union after completion of 360 days of 


service aboard union contract vessels as required by the ; 
. 

‘National Assignment Rules. 
| 
; 4. These records indicate that each and every 


individual during the said time period, except for the 


| 


jplaintiff herein, has become a member of the unien and each 
fi Hg ee rere seta 
'}of said individuals have remained in such status, except 

Pp 


ll 


4 


for those who have (a) retired, (b) become deceased, (c) 


_ withdrawn from the industry, or (d) have been expelled for 
: nonpayment of dues. 

5. As of the date of this affidavit the present 
Group I list does not have any individuals who are not 
members in good standing except for the plaintiff, Archie 
Peltzman, who has continuously failed and refused to pay 
the required initiation fee, and who has indicated both 
to myself and to the court that he has no intention of 
complying with this lawful request. 

6. In addition, I am submitting copies of the 
records of sixteen (16) individuals who had become members 
of the union and paid the initiation fee during the Viet 
Nam war and have since left the industry. These records 
had been subpoenaed by the plaintiff and are being sub- 
mitted herewith to be made part of the record. While the 
Two Thousand ($2,000) Dollars initiation fee went into 
effect on April 1, 1967 there are members who paid the 
initiation fee subsequent to that date but were required 
to pay only One Thousand ($1,000) Dollars. Except in the 
case of Ed Homer, the policy of the union was that where 
a permit card member had commenced accumulating the Three 


Hundred Sixty (360) day service prior to April 1, 1967, he 


would only have to pay the One Thousand ($1,000) Dollars 
initiation fee which was in effect at the time he was 
admitted into Group IT. 

7. ‘The plaintiff's first assignment upon his 


return to the industry was on December 20, 1967, so that 


the Two Thousand ($2,000) Dollars initiation fee would 
be applied to him. To further illustrate the application 


of this rule, I am submitting herewith copies of the 


=2- 


\s f Pg 
oe? 
| records of five (5) individuals who commenced sailing after 


' April 1, 1967 and thereupon paid the Two Thousand ($2,000) 
| initiation fee in 1969 or 1970. It should be understood 


| that these five (5) members do not comprise the entire 


| 


number of Radio Officers falling into this category, but 

do serve to point up the non-discriminatory manner in which 
new members were admitted into the union. The application of 
, this policy has been uniformly implemented with respect to 


each and every applicant for membership since the intro- 


| 
| 
i 
| 
‘ 
| 
| 
| 
! 


— of the higher initiation fee. 


} 8. In addition, I can state unequivocally that 


except for the plaintiff, the union security clause has 


not been invoked against any other individual during the 


per five (5) years. Indeed, in no case has it been 


}a demand upon any Radio Officers for the initiation fee. 
{ 


| Bach and every individual, after becoming eligible for 


necessary for my office to take positive action by making 


Bs deed. has voluntarily made application therefor 
| i 


|| and has paid all sums required by the union constitution. 
i} 
| 9. It is respectfully submitted that on the 


|| basis of all of the documentary evidence and testimony 
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(c) All 


n those referred to In (8) 
shove, relat T 


tation of performance of this 


Ageement «! between the | n and ¢ 
Compony shall, upos { » of the Cum- 
pany, be ccterm j sg of two persons 
appointed by the b 3 ted by the 
Company. A stateme s ¢ made to 
the Board in * which shall be 
held within forty-erght (48) hours from the time when 
the services of the Board are wmvoked (Saturday Sun 
days and Pelicays excluced), and the other party shall have 
an opporuniy to submit a written feply thereto. The 
Board shal endeavor to adjust the dispute. fa 2 which 
it shall, nm seventy-two (72) hours from the time of 
the beginning of the firm meeting of the Board on the 
matier, submit the dispute to the Arbitrator mutually 
agreed upon by the Parues 

(dé) 1. The Board shall establish such rules t proce- 


dures as it 
2. The dccision of a mawtity of the 
the Arb: r2tor, as the case rv 


may deem necessaty 
Board of of 


ay be, shall be final 


and bin R upon the parties 
3. Any etpense of arbiter nm and anv erpense In- 
curred by t d shall be equally divised be- 


tween the 

4. Usiess some 
vpon, the B 
sion and We 


ally agreed 
ARA Pen- 
on Avenue, 


in New York pre y written notice from 

ether the Union or the pany 
S$. The dec nef the A ator shall be rendered 

within fifteen (1S) days 

fe). nie : is appointed arbitrator by 
Mutual agreement for a sit month period, renewable for 
Six month peri » by mutual consent cf the parties. Either 
party Whirty cays privt to the serm mua anniversary date 
of tus appoint t may request his removal in writing by 
Notice to the other party and to the Artis r. In such 
event or in the event the arbitrators + teva or for 
other reasons be unabic to his 2 $, ‘he parties 
shall request George Meany to designate Sve nanes from 
among wtuch esch party sh have the mgrt to strike tw@ 
One of the remaini names sail bA desigrated as the 


Arbitrator by Mr. Meany, to serve unless terminated as 
Provided above. In the event of a 
his resignation, the incumbent 
serve unt his 


for removal of 
arbitrator shall continue to 
been appointed, 


request 
successor has 


(f) 1. The Union or the Companies may, in addidon 
. 
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ree on wore ouxr une 
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Acbitrator 


the Jispos- 


on by 8 utval 
tre Adie 
have jure 
rater. Eunet 


to present acet 
prance proceee 
denied an the Oo 

such 


rence of any 


to an astuseuoo 


th arog 
he paruct that 
sed Personnel Roatd 
ipily and expec 


blish a Review 


esta 


ntution of re- 
ie industry, an 
or employ- 


nployed by the 


idered by the 


drunkenness; 
ssion ol 


(3) me 
(4) frequent S 
from duty. 


Comm 


unreasonable 


ittee acts on an 


Before the 
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plaint, the affected individual ehall reeeive (h) When .¢ Radio Officers . ul ly , t ; 
‘ y SR. u i eciv 5) When a svision BLAU eePpss 
written notice of the complaint, an opportuntd.. esecial 1 sme pse , ‘ 
to appear before the Committee at the ty athe’ : 
complaint is heard, and ; ; Suet io ; 
examine witness re 
‘ with ¥ Electr ‘ 
his own behalf jin ent to 
After the conc]u: of the hearir ne Re 10 * 
view Comm {tee whall act thr rh A majorit 
Voto ¢ =) sie 6 ioe} 
r i oexec t tL the v jul ad 
Teot « } p ‘ } 
ri j ull 1 rigeht ppeal 
‘ 1 of th c 
t Arbitrator whose decis 
Divine me ] 
binding on all parties. 


HOUPS OF WATCH 
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. P f ab Pa ir 
Section 20. (a) Passenger Vesse!: Hours of " { om 
watch shall not exceed eight (8) hours in any elud vi aaah j : ed ¢ y 
one day for each Radio Olicer or | : ie ! , ie . O‘ticer.) 
Cl eror kh aE lio t mes pee 
tronics Otficer. ? at Aer , en ae | 
| e I I t 
(b) On vessels wh oP 48 A to pe : §& 
radi watch, such v Ree: re fort i 
not less thar or id tri t ees , 
. ° Fr WACIO t , 
i Electronics (¢ F ther e _ i . 
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' Section 21. (a) Freight Vesse! liours of eres Baer 5 i 
wetch shall a‘ sa tala . : arene y 6 
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‘ ag ut th the re Radio &-e . a ow ‘ 
W ter departure t nate with t e ° 
1 ite} ate , of 4 t she t ee ee 
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as overt Not 1 Aaah , — . tes OMee y ber a ! 
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la ret riction, cons 4 Officer OF Radio Electi -onies OMesr shall be ’ SLT 
( ( { paid one (1) hour 's premiu! m pay for ench day : ‘ 

4 Jonna } ut sea that this work is not performed. -, val 
' ‘ . re 
it to the } Section 29 In port whe n repair «york, such 5 for 

rinwt srt es chippink. Ww old fr. hammernnk and/or dk efil 
‘ } Lowi . pounding, OF other noises ‘of a sit malar nature Ae 
savit its comments or objec: are bein | reseed in OF around the Ranier ‘ ¢ 
i Ollicer'’s oF Padio Electr pics Cieces ‘y quar: 4 
{ tion and n wr reconver at night, ov chip er on docs (excluding operne ‘ ———— afi 
conver= ‘ 
plete infor » tions invol cargo stores), he Ss" il be be 
Uno 1 entitled to Aging allowance of $19.60 per s >. Tit 
jun n \ night, ETev ad he has notified the M ‘ * 
ers. * Otiieer ™ charge to arrang ee otner come rie \ ‘ Ju 
' quarters Aas ay from the noise. It is {i..rher ‘ do 

‘argo shall not be stow cd so 98 1 understood thet a tempe rary bres skdown 50F : 

28 | minor repairs of (oss than three hours shall 3 
to any lodging penaltics. P a 


exit from the Radio 


is mut chanved we indicated, ¢ 
thee Pieetromic Uiticer shal 
yw two he s' premium pay- 
Ww (or haif-week, Wnen ap- 


te re eee 
« 


not subject the » vessel 


{ 
VACATION PLAN 


‘ Section 49. (a) The A Agrecment & ad Declora- 
- tion of Trust estatlishi! the ARA and ARA- 
; PMA Vacatt on Plan, } extended through June 
‘ 1H, 197+ 

(b) BTective as of June 16, 1965, Radio Of- 

ficers shall be eligible for vacation benefits © 

—% days of vé ratic n for each thirty (30) days 

; frayga ship emp: loyment with one ct 
i e the compa of which at least one 
4 t have occurt red on or after June 16, 
which vac ation benents pave 


and for 


not been paid prior 


Chie? Radio 


to this date: 
Ofiic ers and, 


Officers and FR: idio Flectronics 

First Assistants shall receive 6.25 days {eo 

each 20 days of emp joyment. A pro- rata vaca- 
less 


ll be wiven for a period of 
a minimum of 


vyacatl 


tion beneht she 
than 39 dyys provided there is 
a0 days ¢ vployment. The amount of 
hall be pre-ré ated in accordance 


benefits sh 

the avera base pay received by the emi 

in the period us r for computing elig bile. 

employment ine udes service with Dry-C 
yessels and Tankers, the 


and/or Pusse sn 
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ation benefits shall be pro-rated. All days 
vacation shall be computed os days of work 
-the purpose of determining vacation ben- 
3. for days of employment on or before 
ne 15, 1969. 

(c) (1) for all eovered employment on and 
rer June 16, 1969, the vacation benefit shal 
: days for each 30 days of said employ- 
ont; 

(2) for all covered employment on and after 
ne 16, 1970, the vacation benciit shall be 9 
ys for cach 30 days of said employment; bs 
(3) for all covered employment on and after 
ine 15, 1971, the vacation benetit shall be 10 
ys for each Su days of said employment. 
With respect to employment on and after 
ine 16, 19659, days of vacation aecrued since 
.e aforesaid schedule includes such additional 
edits. 

(4) Each Radio Officer or Radio Electronics 
ficer represented by the Union employed on 
ne container vessels of tne Company, in ad- 
ition to all other vacation benetits ‘provided 
1 this Agreement shail be entitled to four ad- 
itional days of vacation for e ich thirty days 
f continuous employment on said vessels, plus 
pro-rata for additior al such continuous em- 
Joyment beyond thirty days Such additional 
ays of vacation shall not be computed as days 
if work for purpose of computing ensuing va- 
ation benefits. a 


(ad) Radio Officers <¢ 


icers on passe r 

ter six (G6) months of continuous employ 
ment to have a speci illeave of absence gr anted 
of one trip off with no pay. rerial leave 
shall not be considered as a break im service 


for any purpose. 

: (e) The Companies shak contribute to the 
Plan an amount sutlicient to pay the cost of 
benefits and administration of the Plan, 
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ble 


PMA: The followinc provisions arc anplica- 
to the HAWALAN FISHERMAN ond 
WAWAILAN CITIZEN only whilo they ore 
operating oa their present port time schedules. 


nt port time operating 
schedules of Radio Officers 
or Radic Electronic Ollicers employed on these 
two ships shall be covered by the following 


special provisions 


(i) During his period of continuous employ- 
ment on one of there ships each Radio Oilieer 
or Radio Flectronic Ollicer shall accrue four 
(4) additional days’ wages for cach thirty (39) 
days of his employment: plus a pro-rata for 
additional employment beyond thirty (30) 
days. Additional days of wages accrued, when 
sutlicient number to warrant a voyare of, 
be accumulated until the 
e Radio Officer oF 
rovided in this sec- 


Because of the prese 
f these two veasels, 


in 
may be used or may 
next regular vacation of th 
ladio Electronic Olficer as Pp 
tion. At that time, such total or the remaining 
additional days as may have been accrued shall 
be considered as vacation, and paid to the em- 


ployce as 6u 


(2) During the period of employment normal 
vacation benefits shall accrue Put if time off 
of employment 


is taken during the period 

under (1) above such time shall not be count- 
ed as time worked for vacation benefit pur- 
poses. 

ake a voyage off Qur- 
ing ‘ceir period of employment shall be cligi- 
ble to return to the vessel after their voyage 
of and complete their normal period of em- 


ploy ment. 


(3) Employees who t 


provided in subsee- 
counted as time 
but shall 

pension 


(4) Voyage off time, as 
(1) hereof shall not be 
benelit purposes, 
time for 


tien 
worked for vacation 
be cuunted as qualifying 


eligibility. 
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7. The names of Vsdio OMicers who have ter: , by 

istered as Active or De vctive during the week. and ay is 

whe were not previously recistered on the Dsst . ® 

durrig such week, Wl be added to the Active oF . ¥ 

Tract of the Tast in nite . 

meu the date aml hour ’ 

cach Phas proy vy eeall . 3 

reat | my Rietue Otlicer ’ 

who unit the week BO Bas Rh DASE, 9h een eer eee Pale 

pre tand tee not as 

vet beer the bast froin berg 

atfera rent. Wf such Radio 

heer assignment before 

his narae st cally added toa the OO — 
* List, hist fJed during the next 


coinpulauion 


4 STANDBY LIST 


Rule 9. (a) The Union Friplovment Ofice shall 


maintain a list of Radko Othicers who have lene 
ament fer reasons of sich- 


nil Coane 


( Aft eptretion de af 


‘A corn 
tered « 


youve} t 


(bh) Anv Radio 
» : Bran lLimploymer 


Was! Sao 


. as have been left 1 
ed ui (4) hervof. 
in the Em- L 
operstions (4) ° 
postions ¢ 
tered ag ? . 
t from the List : 
onal C ist sh: 
sted posit ers 4 unct fron the Assignment 
S:o Oiucer reg- J:0 Ol sers are selected tor c¢ 
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Employment Offices an shail contain the name 
of tne Radio Officer, The 109 for which he is 
standing by, and the date he left the assigament. 


List for a period los 
round inp when a +o 
shall request an cx 
ing to be ree stered as standin 
to a Branch Fmpoyiment Olice Sheuld 
not be available tor the Radio Otheer to continue 
registered as Standby, the Radio Oflicer shall 
promptly retum to his} ib or be considered as per- 
manenuy lesving his assignment and shall reg 
ister for Active or Inactive on the Assignmen 
List. Kadio stundine by vessels on “tem 
porary land-up) states shall not be required to 
renew Standby clearance in accordance with 
this section. Clearances issued to Radio Officers 
standing by vessels in this category shail so indi- 
cate. 

ip) A Radio Officer employed on a scheduled 
vovaee vessel who shall tuke leave from his as- 
nce vith this section shall 
the Port where he 


im wntne addressed 


signment in accor 
return to his assignment at 
left the vessel. 


, th) A Radio Officer employed on other than a 


scheduled vovace vessel “who shall take leave 
from his ass:enment, shall, if practicabie, return 
to his assienment at the port where he left the 
vessel, If he shall return to the vessel at a port 
other than where he was relieved, he shall, if 
required, pay such Uansportalion as 1s necessary 
to return his relief to the port of original assign- 
rocnt, : 


ALL RADIO OFFICERS TO HOLD 
CLEARANCES 


Rule 10. (a) No Radio Officer shall accept any 
employment without official ckearance from a 


; —li-- 


a 
’ ee 


. YS P 
Branch Employment Office. The nearest Brar 
Employment Othice of the Union shad be ! 
central clearing bureau through which any 
all arrangements in connection with shipping 
a ship under cos‘ract to the Union shall be mi 
-The Radio Otscer wie Branch F 
ployment OM<ce 1 ediately when any fre 
employment is contem d or secured and s* 
obtain a clearance for such employment The 
quirement for ining clearance tp any ¢ 
ployment shall y whether such emplovm 
is Union or non-Umen, aloat or ashore, wher 
radio telezraph license. is required as a conduit: 
of anployment., Cincy 

* (b) All Radio OMe 

Oilicial Assignment Cl showing ther ¢ 
ployment status at ail tics No paps hetwe 
catecories of Actwe, Iractive, or employed sh 
be permitted. —- hae , 


(c) Any Radio OTicer who shall leave a Ves 
in any Port shail edintely apply to the re 
cst Branch Fmplovoient Office of the ARA 
obtain an official clearance, *. 


(d) No Radio Officer who is in arrears in ¢ 
and/or rerular assessments or Employment OF 
fees # indicate! in his nierabership book ar ¢ 
{ any clearance by 
ce, etwept toate PF 


records, shall te issi 
Branch Employment ©: 
ONicer registered on the Assuganient Listas A 
auay be issued a clearance tO an assignment 
amount in arrears shall not exceed the 
specifically provided by anv Ceciion cf tc 
tional Council for unempioyed Radia O! 
Any Radio Odicer who shall have teen is 
clearance es provided in this seston 8 all p. 
years upon completion of thuty cays en j 
or one voyace. AP : 

(ey) The Branch Emptoys On 
ward to the ollice of he, Socreary-Traisur 
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3. The official voting per j special g A peliti m endorsing A proposition 
! r ined by fifty (9%) members in sgood 


election shall be sixty OM nd : : : : je 
all Bus { ( + Ouabtcgs ‘inl standings submitted to the Seerctary- 
all provisions of tho ion which : : . ’ 
shal rn recular ¢ re ial el Treasurer. - in every s@_ (6) 
tior =a coventes FO Otte lection months, ni Oct r, 1949, the 
execpt at Aime tinmtrit 3 ae . Seeretury-)1 er § submit all 
dates hall be waived or fied fer such proy to nll Ji inch offices 
a special ¢ ior 1! arnt + + for c¢ or rejection by mem- 
fifteen (15) . prior to the bers voting at two con ecutive metn- 
special election shall be given to gnem- bership Ohetianas Th Se “3 positior . 
bers . e approved v/ vote of all those mem- ° 
bd bers voting at such meetings shall be 
Section 10. Any challenge to the ¢ ict of submitted to referendum within 30 
he om not hat Lins ‘it days unless otherwise provided by the 
t} date of the « nt of peblitiot 
lenge must be in ting uP 4 
he complaineng member or (b) All petitions shall indicate he 
ii be sent by certif lor rer petitioner desires an immediate 
a Sette Council which or whether the itien shall 
« thereon , during, a regal: jrennial election. 
cision within th d 4 
clusion of the Th (c) All referenda s thmitted to the member- 
National Cant eur p in conjunction with a regular election 
ill be conducted tn iccordance with the pro- 


for such election. All other 
referenda may be conduc ted in accordance 
with the procedure outlined for special cice- 


tions. 


of the election m: 
ing National Cor 
final pending the appre 
effect unless reversed by the 
tion. 


Article VII Article VIII 


REFEREXDUS TRIAL OF OFFICERS 


Section 1. (a) A propos 1 may be sub- Section 1. (a) Any Off 
mitted to referendum vote of the membership to trinl on charges sifn 
by: _ (100) mem» mond s 

of sixty (60) © The six 


taining the charce ehall be enbmitted to the 
Secretary-Treasuret! who shall forward a copy 


The National Conve 


i. 
2. 2/3 vote of the National Council. 
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to each member of the National Council for (f) If the charges 7 ab es ge Ayes 
study. Should the chores be against the Sec- dismissed and rejected “te ei wets en of keer * 
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Section 3. No member who is at sea shall 
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to the United States. 
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F COUNSEL 
ODFRTO KATZ 
ILLIAM B MI'RERISH 


Mr. Bernard L. Smith, Secretary-Jreasurer 
Anerican Radio Association, AFL-CLO 
270 Madison Avenue 


New Work, New York 10016 
Re: Applicacion of Edward Homer for Reinstatement 
Dear Mr. Sinith: 


IL represented Mr. Homer in connectior with his securing of a 
license fxom the U.S. Coast Guard, which license he has now 


secured. He has asked me to neln him further in dealing with 
the complications of getting reinstatement to the union. This 
is a. follev-w: on his letters of January 31, Felrvery 23 and 
March 7, 1968, addressed to you, as well as his conversations 
with you. I would appreciate it very much if you would clarify 


for Mr. Home. the followi ing guestions: 


1. Js -here anything further that he needs to do such as 
a proffer of payment in order to have his application fer 
reinstatement based on his valid existing withdrawal card acted 
upon? 

2. Has his application been acted upon and, if so, when 
was the action taken, by whom and what was it; also does he 
need to do anything further to compietely effectuate his rein- 
Statement? 


3. If for any reason he has been or is being denied 
reinstatement, I would appreciate your advising me as to when 


any action has been taken and the reason therefor as well as » 
anything that he c.1 do to overcome any obstacles to such rein-~ 
statemenc. i 


rE seek this advice in oder to assist him in doing whatever is 
necessary to meet all union requirements and to secure the rein- 
statement which it seems to me he is entitled to have. 
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Mr. Bernard 


Le Smith 


(2) March 14, 


An early reply will be very much appreciated. 


Edward Homer 
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Sincerely yours, 
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BEN MARGOLIS 
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SS GREEN RIDGE - voyage from Wilmington, N.C. 5 August 1970 to Wilmington, : 
N.C. 28 September 1970 . 


No log entries were found pertaining to you in the Official Log-Book for the 
above voyage. No rider attached to Shi, .ing Articles pertaining to Union 
Bargaining Agreenents. 


; SS GREEN RIDGE - voyage from Wilmington, N.C. 29 September 1970 to Tampa, 
i Florida 28 December 1970 


No log entries were found pertaining to you in the Official Log-Book for the 
above voyag 


SS GREEN RIDGE - voyage from Wilmington, N.C. 5 January 1971 to Norfolk, 
Virginia 26 May 1971 


ee ee 


No log entries were found pertaining to you in the Official Log-Book for the 
above voyage. No rider attached to Shipping Articles pertaining to Union 
Bargaining Agreements. 
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AMERICAN RADIO ASSOCIATION, A.F.L.-C.LO. 


DEAR SMITTY: 


1 JUST RECEIVED THE LETTER TO 
PELTZIAN THIS HOOT. 


CAPT. WHI TCORB OF CENTRAL GULF 
1S OUT SICK TCDAY AKD 1 CANNOT 
DISCUSS 1T WITH HIM BEFORE 
HONDAY ‘ ; 


NO ONE ELSE THERE KNOVIS OF 
THE LETTER orn VHAT TO pO ABOUT 
A THEY DID: SO 1T LOOKS _ 
LIKE WE LL JUST HAVE TO VIALT ’ 

UNTIL WHT TCCHE RETURIS AND, 
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‘UNITED STATES DISTRICT COURT 


IDO 

ieee DISTRICT OF NEW YORK [¢ c 

| eemermnmecereewesessssowoooeeeee x 

| 

' ARCHIE FELTZMAN, 

| Plaintiff, : Index No. 73 Civ. 2911 WK 
| ° 

-against- 

| REPLY AFFIDAVIT 

| CENTRAL GULF LINES, INC., ; 

- Defendant. : : 

| “oe 
ee ed eee > 4 

\STATE OF NEW YORK ) . ] 
) ss.: 


COUNTY OF NEW YORK) 


RICHARD P. LERNER, being duly sworn, deposes and 
Says : 


. 

| 1. Zam associated with the firm of Lorenz, Finn, 
| 
| 


Giardino & Lambos, attorneys for defendant, and am fully 


\familiar with all of the facts and circumstances herein. 
. 
bot 2. This affidavit is made in reply to plaintiff's 


| 


supplemental affidavit of November 12, 1974 and incorporates 


ithe Reply Affidavits (dated November 15, 1974) submitted here- 
| ° 
with, of Edwin Steinberg, Esq., attorney for the American 


| 


Radio Association, AFL-CIO (ARA) and Mr. Walter Prang, an 


{ 


oe of the ARA. | 
3. Upon remand by the Court of Appeals defendant 
moved for summary judgment on the ground that plaintiff had 


ees to state a claim upon which relief can be granted, in 


hat: 

Plaintiff was properly discharged pursuant to the 
union security clause of the contract between 
defendant and the American Radio Association, 
AFL-CIO, since plaintiff was not a member of the 


HE 2 i 


union at the time of his discharge by virtue of 


i 

| 

the 
| the 
| 


\is clear 


\ A. 


| 


| 
| 


pare than raise questions of law, already decided against him 
| 

i! 

by the Court of Appeals, and contains allegations which are 


not relevant herein and which are, in and of themselves, 


| 


fact that he had failed and refused to pay 
initiation fee which was uniformly required 


by the union constitution and which was regularly 
demanded of those in plaintiff's position. 


4. That there is no genuine issue of fact and that 


defendant is entitled to summary judgment as, a matter of law 


from the: 
Affidavit (and attached Exhibits) of Captain 
C. E. Whitcomb, defendant's Manager of Marine 
Personnel, dated September 4, 1974, submitted 
in support of defendant's motion for summary 
judgment; 


Affidavit (and attached Exhibits) of Bernard 
Smith, Secretary Treasurer of the ARA, dated 
September 6, 1974, submitted in support of 
defendant's motion for summary judgment; 


Testimony of numerous witnesses including, 
Mr. Smith and Captain Whitcomb, taken during 
the hearings heid on October 15th and 18th, 
1974, as well es the exhibits offered by 
plaintiff during the hearings; 


and 
Supplemental Affidavit of Bernard Smith (and 


attached Exhibits) dated October 23, 1974, 
which affidavit was requested by the Court. 


5. Plaintiff's supplemental affidavit does nothing 


erroneous. 


| 
| 


6. Fixstly; The questions concerning the consti- 
Bu ge and statutory legality of the union security pro- 


Vision of the contract and the ARA hiring hall practices and 


| 


—_—— 


> 
procedures ‘ave already been decided against plaintiff by the 
Court of Appeals. Clearly, that decision is res judicata. 

| 7. Secondly: Neither the question of plaintiff's 
1969 NLRB complaint ~. which he withdrew - concerning the ARA 
hiring hall practices, nor the question of his ARA group 
status (which also arose in 1969) has the slightest bit of 


relevancy herein. Plaintiff was not employed by defendant 


i 
| 


when those questions arose. Additionally, those: questions con 
HI 


rern his rele lonship with the ARA, not the defendant. More- 
over, they have already been considered by the Court of Appcalg 
8 have been rejected, 

| 8. Thirdly: There is not one ipta of evidence in 


r record to support plaintiff's baseless claim that the ATA 


_* 
°] 

(0 
M 


erced defendant into not reemploying him. To the contrary, 


the record conclusively establishes that the defendani did not 


44 


eens plaintiff because to have done so would have been a 


reach of the contract's union security provision. 


9. Fourthly: Captain Whitcomb did inquire about 


| 

the reason for the ARA's action and was informed that plain- 
vie had failed to pay the required initiation fee (Transcript 
; October 15, 1974 Hearing - last two pages of Captain 
Whitcomb 's testimony supplied to the Court by plaintiff). In 
ce event, his inquiry of the ARA is not relevant herein. 

| 10. Lastly: Plaintiff has been supplied with all of 


the documents and information pertinent and relevant herein. 


n fact plaintiff has attached most of those items to his sup- 


plemental affidavit and/or entered them as exhibits at the 


ee ee eer 


re Fat alarata| fs 


October hearings. Furthermore, on October 15, 1974, in open 


iCourt, plaintiff was offered the Opportunity to go through 


| 
|| defendant ! s files which had been brought from New Orleans, » but 
‘chose not to do so, | 

} 
t 11. Plaintiff's claim is totally oe of sub- 


; stance. The uncontradicted record conclusively establishes 


A. Plaintiff was not a member of the APRA because 
he failed and refused to pay the initiation 

uniformly required by the union constitution 

and regularly demanded of those in his position; 


and 


B. That he was discharged by defendant pursuant to 
the contract's union security clause, 


| Accordingly, plaintiff has failed to state a claim 
| for breach of contract upon which relief can be granted. 

| 

| WHEREFORE, it is respectfully requested that defen- 


laant' s motion for summry judgment be granted. 


: 
| 


1} — amas Fara —— Richard P, Lerner 
| 


| 

| 

Sworn to before me this 
26th day of November, 1974. 

| 

ed 


Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARCHIE PELTZMAN, 
INDEX NO. 73 CIV 2911 
Plaintiff, 


AFFIDAVIT 
-against- 
CENTRAL GULF LINES,- INC., 
Defendant. 
STATE OF NEW YORK ) 


) SS.: 
COUNTY OF NEW YORK) 


a 


EDWIN A. STEINBERG, being duly sworn, deposes 

lL. 2 am the attorney for the AMERICAN RADIO 
ASSOCIATION, AFL-CIO and am submitting this affidavit in reply 
to plaintiff's supplemental affidavit sworn to on November 12, 
1974. 

2. I wish only to comment on plaintiff's 
allegations as to his opportunity to review all of the relevant 
documents which he has caquested . At the close of the hearing 


I requested that the plaintiff state in open court what 


additional records and documents he wished to examine, nd to 


have the court establish a time and place for plaintiff to 
accomplish this purpose. 
3. In connection therewith the court was 


advised that the request by plaintiff for disclosure of union 


es pees ae Se 


YW 
Ad 
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records pertaining to radio officers who had returned during 
the Korean war could not be complied with due to the fact 
that this would constitute an onerous burden and that many 
records which had been maintained during this period of time 


no longer existed. In addition it was pointed out that this 


request had no relevancy inasmuch as individuals returning 


during the early 1950's would have done so prior to, the in- 
stitution of the hiring hall system which was in effect at 
the time plaintiff returned to the industry. The American 
Radio Association was therefore not required to comply with 
this request for disclosure except in the case of individual 
radio officers whose files plaintiff might seek to examine. 

4. Plaintiff thereupon stated that he wished 
to examine the Homer, Spoonmore and Hajim files, and the court 
directed that this be done at the union offices on October 23, 
1974. On that date plaintiff appeared, and from approximately 
2 p-m. to 4:30 p.m. on:that date each of the said files was 
made available to him and copies were made of each and every 
document which plaintiff requested. The only papers which 
could not be given to plaintiff at that time consisted of 
certain documents relating to the Hajim file which could not 
be »eroxed, due to the fact that they were in negative, i.e. 
white on black. The union advised plaintiff that they would 


have these papers photostated for his use if he would agree to 


Qa 


' 


pay the cost thereof. This was done and on October 25, 1974 


I personally sent these additional documents to the plaintiff 


! at his home address. 


5. Plaintiff was thus given access to all of 


the documents which he thought relevant to his case, and copies 
| were made available to him. 

6. In addition the records of sixteen (16) 

|} individuals who had become members of the union during the 

| period of the Viet Nam war were also made available. These 

| records were made a part of Bernard L. Smith's supplemental 
affidavit filed with the court on October 23, 1974. 

7. %It might be pointed out -that plaintiff had 
telephoned me subsequent to his receipt for the additional 
documents from the Hajim file and requested that he be given 
the opportunity to again examine this file inasmuch as he 
thought that I had withheld certain documents. I thereupon 
advised plaintiff that he had received all of the papers which 
he had requested, and that he would receive no further 
opportunity to reexamine “any file. With respect to plaintift's 

ii "Pleadings in Opposition" attached to his supplemental 
affidavit, I will comment on only two points, the first being 


ji that the Spoonmore matter can easily be differentiated from 


bal Sh tied AP b sw MM AAU YY 


those cases to which the Smith affidavit sworn to on 
September 6, 1974 (Paragraph 8) 2rs,. in that Spoonmore was 


reinstated on December 10, 1951 wisn a different constitutional 


provision was in effect and prior to the institution of the 


| 
| 
| hiring hall system. Plaintiff's reference to the statement 
| contained in paragraph 26 of the sane Smith affidavit is 
| also inaccurate in that the ten (10) men listed therein were 
individuals who lost their membership prior to the implementation 
of the hiring hall and returned subsequent thereto. Spoonmore 
was obviously not included in this list inasmuch as he had 
returned to the industry in 1951. 

8. It does not appear that the plaintiff by 
his supplemental papers has introduced any new evidence which 
would support his contention that there is a triable issue of 
fact, and defendant's motion should therefore be granted in 


its entirety. 


et / 
EDWIN A./7STEINBER 
Sworn to before me this 
Ft 
J day of Jerr-tur bin 1974 
a Ee As, ok, 


PETER KAISER 
Motary Public. Stars -f Nev York 


| 
| 
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Mic COURT: Now, on the record, the Court of Anpe a 

; 2 a 
having reversed and remanded for the nurpose of Geciding | 


whether the plaintiff has a contract claim hased on discrimi: 
ation against hin, and having mace the following observation: 
"Tf the initiation fee was uniformly required by 
the union constitution and by-laws and was regularly 
demanded ef those in his position, then it is likelv 
that the union securiyv clause was properly invoked ax: 


| 
that the contract claim must fail." 


The defendant believes that it can meet the issue 
posed by the foregoing observation by motion for summary iu?:- 
ment. 

Off the record -- 

(Discussion off the record.) 

THE COURT: The motion will be served on June 2)¢%. | 


However, the plaintiff, appearing pro se, will not he requir 


to meet the motion by affidavits, but the matter will be sc 


down for an evidentiary hearing at which the plaintiff mav 
either call witnesses or make a statement of his position and 
submit such documents as he wants. 
Now, how long do you think you ought to have? 
(Discussion off the record.) 


, 


THE COURT: The plaintiff will eaedvise tne Court an 
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| 
parties and the defendant when he feels prepared to procec: | 

| 

| & 


ou 


10 


1} 


13 


14 


16 


17 


18 


2A 


sp = 
4. | 
SLP 3 
with the hearing. 
Mik. PELTZAAN: For the record, I just want to cuote 
y 
from the constitution of the Americar Padio Association, ar 
amerded June 28, 197, Section 4, on rage 26: 

"Any member whose license as a radio officer hes 
been suspended or revoked bv the United States Coast 
Guard or by any other Government acency, or wio has ben: 
denied by the U. S. Coast Guard cr by ary other Govern s:;: 
agency a license »%r decument necessary for omn7lovment 
as a radio. officer, or who has been denied rermissior 
by the United States Coast Guare or hv any other Gover- 
ment agency to snip by reason of his being a poor natinn- 
al security risk, or who has heen found guilty of a 
felony by a court of competent jurisdiction, may be 
susrended and/or expelled from membershiv after due in- 
vestigation and approval by the Naticnal Council, subic” 
to further approval hy a majority of the members votina 
at a branch membership meeting held within fourteen (14) 
days after the receipt of the National Council's deci: 
The decision of the membershin shall be final, providce, 
however, that an anneal may be taken to the next conven- 
tion." 


Now, your Honor, my license was taken away, and, 


according to this provision, there has to be a hearing, and 
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| 
they had to make some sort of a GCecision whether or not mv 


membershin should be suspended. 


4 } THE COURT: Well, I can't decide that now. That in 
| 
> || just generally. 
6 | MR. PELTZAMAN: Your Honor, «£ course, I have here 
i] 
7 || an Article IX on page 24 of the same constitution. It is - . 
l 
8 THE COURT: Just mark the constitution, because 
! 
9 || you have cot to pay for all this. 
“a “ | 
10 |} MR. PELTZNAN: I don't mind naving for it after 
11 || the case has ‘been finally decided, vour Monor, because I ha- + 
| 
12 a little file to nut in, mavbe tcdav or tomorrow. 
13 THE COURT: Well, vou can read it out of the hook. | 
14 So you will get your motion paners, and then vow 
| 2 al 
15 will let me know when you are ready to proceed. 
16 MR. PELTZMAN: As I say, it mav take me some tire 
17 to get these documents from the C.G. or the union and Mr. | 
! 


19 down there and get some of their records, toc, to find out 


why they didn't arbitrate this. 
21 MR. LERNER: I think there is going to he quite a 

bit of time spent getting various Cocurents, and I don't **!7 
it would be, under the circumstances, fair to rush the plai:"- 
2A iff. 


THE COURT: io. Whenever he is ready, we will vr” 
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18 Lerner, plus the Maritime Institute, because = am gcing to ~» 


ao | 
* 


3 Thank you. 


4 | MR. LERNER: Thank vou, your lonor. 


io) 
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Cil2 Benson-dircct 


MR. PELTZMAN: I want to bring out, your Honor, 


ot 
that 


says, is a closed shop agreement, I think Mr. Benson, with 


29 years in the business, has a little 


what the shipping business is than the 


Tf they wanted his opinion they would 
1estion. 


Q Mr. Benson, when for the first time did you know 


about this case, Peltzman against Central Gulf or Peltzman 
American Radio Association? 


A June of 1974. 


Q June of what? 
A 1974, 
THE COURT: This year? 
THE WITNESS: This year. 
THE COURT: This June, he says. 
THE WITNESS: Tnis June. 


Q Didn't I.send you a letter some time 


in '69? 


A 1969, I think it was November, 196°, that's 
correct. It had no relationship to the Central Gulf case 
at all. 

Q Right. But it was in the sme case, wasn't it? 

A I don't follow you, 


SOUTHERN DIST ICT COURT REPORTERS, U.S. COURTHOUSE 
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if this agreement, contrary to wnat the Court of Appce ls 


uv 


: | y a 7 


1 GW3 Benson-direct 


rm 


Q I had this disagreement with the union about the 


3 hiring hall, right, so the first time you heard about this 


case is when I sent you a letter, wasn't it, in '69? 
A You are referring to the Central Guif case. I 


6 | am not referring to it. If you are going back to 1969 -- 


| 

| 

7 Q Excuse me. Go ahead and finish. | 
{ 

| 


4 A It had no relationship with the Central Guif case 
9 at all. } 
10 THE COURT: You got a letter in '69. What did that ! 
ll |} letter say? : 
l 
12 | THE WITNESS: That you had a dispute witn the shinai 
13 Q About what? | | 
M | A About your new work status. | 
| THE COURT: What is your organization? | 
bas THE WITNESS: I am with the Maritime Service | 
" Committee. | 
18 ; 


THE COURT: What is that? 


| 
19 THE WITNESS: A trade association representing | 
2 various U. S. flag ocean-going steamship companies. | 
21 | Q And was the reason I sent you that letter because | 
” I couldn't get any status in Group 1 and I appealed to your | 
- | organization to arbitrate the dispute? | 
| 
* MR, PELTZMAN: By the way, your Honor, ir. Benson, 
= I am asking him on the stand here to show that the union | 
| 
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Gylit Benson-direct 


discriminated against me because they didn't arbitrate the 


dispute. 


MR, LERNER: Objection, your Honor. It has 


relevancy here whatsoever, 


no 


THE COURT: I don't see it, but I will let him 


answer the question, 


Q Was that the reason I sent you 


the letter, because 


I wanted your organization to arbitrate the dispute? 


A You directed une letter, if my 
to the secretary of the Appeals Board of 
Marine Shipping Association, the AMMI. 

Q And what happened when you got 


did you do about it? 


memory serves 


the American 


the letter? 


A The letter was -- 

Q By the way, did you bring any documents down 
you? 

A Yes. 

Q Could you refer to those documents, because 


trying to find it myself and I would like yeu to refer 


that letter. 


MR, KAPLAN: Your Honor, if I may. We have 


me, 


it Bins 
MeEePrCnoNn 


What 


I am 


to 


examined our files extensively and we have in-court under 


Subpoena every document we have concerning Mr, 


including, some internal office memorane 


ere 


which, again, 
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Peltzman, 


we 
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to 
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will furnish them, 


| 
{ 
| These are copies from our files. With the Court!: 


question its relevance but to cooperate with the Court we 
| permission and the consent of the parties, I would like to 
| 

| submit copics. 

| THE COURT: Why not mark these as Plaintiff's 

| 


Exhibits 1 -- just describe them and mark them. 


MR. LERNER: Might I be heard? I don't know what 


re Fea e) 


they are. 
THE COURT: Neither do I, We wili find out. 
MR, PELTZMAN: I would like to take a look also. 
THE COURT: Mark them for identific2tion. 
Plaintiff's Exhibit 1 is a letter from Mr 
Peltzman -- 


Q By the way, that letter had some attached documents 


v3; 


didn't it? 


& 


Are the attached documents there? 


A Yes. 


THE COURT: -- to the secretary of the Appeals 
Board and two attached documents. That is Plaintiff's 


Exhibit 1 for identification, 


(Plaintiff's Exhibit 1 marked for identification. ) 


ry 
be 


THE COURT: Plaintiff's Exhibit 2 for identificatic 
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G6 Benson-cirect 
is a momorandum of August 8, 1969. It seems to be 2 hand- 
written interoffice memorandum. relating to Mr. Peltzman, 
(Plaintiff's Exhibit 2 marked for identification. } 
THE COURT: Plaintiff's Exhibit 3 for identifica- 
tion is a July 10th memorandum to the file relative to mr. 
Archie Peltzman. 
(Plaintiff's Exhibit 3 marked for identification. i 
MR. PELTZMAN: Your Honor, could I see that letter 
and the other Gocuments? 
THE COURT: Yes. (Handing) 
BY MR, PELT™..JAN: 
Q Mr. Benson, as a result of getting this letter 
what did you do about it? 
A Well, we looked into this matter, and the issue 
at that particular time was resolved and you were reinstatc: 


into Group 1 by the union. That was within a short period 


of time. 
Q How short a period was it? 
A Approximately a month and a half, two months. 
Q Wasn't it more, like three months? 
A I just told you. 
Q I said wasn't it more like three months? 
A I don't know, I thougnt one or two months. 


Q Did you ever reply to this letter? 
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G7 Benson-direct 
A To you personally? 


Tim COURT: Yes, to him personally. 


Q Yes, to me. 
fh No, no correspondence. 
Q Did I call you up about three weeks or so after I 


sent you this letter on the phone? 
A You made a call, you did, and you said the issue 
had been resolvee and you had your Group 1 status back and 


you were going back to sea. 


Q This was three weeks after I sent yeu this letter” 


A I don't know. 

MR. LERNER: Your Honor, at this point I have hac 
an opportunity to take a quick look at the documents. I 
don't see they have any relevancy here. The greun status 
is not in question. During the period 1969, itr. Peltzman 
was not employed by Central Gulf, he was employed by other 
companies, I believe his record shows it was not until 
August of 1970, in fact, August 6, 1970, that he first 
became employed by the defendant. This whole line of 
questioning 1s totally irrelevant to the proceeding. 

MR, PELTZMAN: Your Honor, what I an trying to 
show here is according to the Court of Appeals if the union 
or the company discriminated against me, according to the 
collective agreement, if the collective agreevent calls for 
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1 ] Gw8 Benson-direct | 
i} i 
| : 
2 ! arbitretion and I didn't get it, then I call that discrimina- 
| | 
3 || tion. 
| | 
4 Q Now, Mr. Benson -- ; 
! 
5 MR, LERNER: Your Honor, if I may for the moment. 
| a. P | | 
6 || The Court of Appeals said at page 3266, if the initiation fre | 
| | | 
7 | uniformly required and was regularly demanded by those in 
oa 
8 || his .position, then it is likely their contract claim must 
9 ‘ 
| prevail. | 
1] 
10 It is solely on that the summary judgmert is befor: 
u | the Court. We seem to be going far afield. ‘There is no 
i 
2 question of discrimination as to application of Group 1- 
oa | Grovp 2 status. The sole question is the initiation fee. 
| 
4 | THE COURT: The Court of Appeals s2id it is | 
} 
15 likely, so it didn't preclude the finding of some other dis- 
| ! 
* | criminat'on,. 
1} | 
17 | ff 4 +} 1 
Q Mr. Benson, isn't it true that about three weeks 
' 
18 : ; - one | 
after I sent you this letter I came over to your office 
| 
19 ‘ : 
and I said to you: "Did you get my letter?" And what did 
| 
20 ‘ 
you say to me when I asked you that question? | 
21 ; ; | 
A I don't recall that incident at all, your Honor. | 
29 | 
Q Pardon me? 
23 ' : | 
A I said I do not recall the incident at all. : 
a Sdntt ' | 
Q Didn't you tell me that that letter was sent to | 
25 
Washington by mistake? | 
A No, that 2 di: nets | 
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| GQ Benson-direct 
Q You didn't say that? 
A No, I did not. : 
a) And that was the reason why you didn't answer the 
| letter, you just got it back from Washington? 
| A No, 
| Q You don't remember that? 
| A No, sir. 
| Q Now, you say that after three weeks tne isSSue was 


A Excuse me, I didn't say three weeks. I said I 
thought the issue was either resolved between 2a month or 


two months at the very latest. I didn't mention about thre: 


resolved and I went from Group 2 status to Group 1? 
THE COURT: ‘Two months, he said, not three weeks. 


MR. PELTZMAN: Actually, your Honor, I am looting 
for -- I think I have got ith ee. nobeveres -~- I am looking 
for the assignment slips that the union gave me when the 
issue was resolved. 


THE COURT: What difference Coes it make whether 


he recoliccts the length of time? 


MR. PELTZMAN: I am trying to show, your Honor, 
that as soon as I had this demand from the union: for the 
dues, for the initiation fee, and TI said to them, "Look, 


you are not getting the dues or the initiation fee from me 
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GW10 Benson-direct 
because according to what I think is the law all you ere 
entitled to is a withdrawal fee, and even that," I said, 
"4f you don't take it until the time I appeal to the NLRB, 
I will ask the Court" -- that would be the Court in the 
NLRB case -- "to reinstate me." 

So it took me three months and when I couldn't 
get any headway with Mr. Benson or the union -- 

THE COURT: I don't quite see what Mr. Benson ha: 


to do with all this. 


MR, PELTZMAN: He was the arbitrator in the agrec- 


ment, your Honor, I want to give you the '71 agreement. 
THE WITNESS: I am not an arbitrator. 


vw 


MR, PELTZMAN: When there is a dispute ab 


Q 
S 
ct 
ct 
+o) 
if) 


groups, the assignment -- I will look at my Old copy -- I 
got three new copies from the union. They were nice enough 
to give it to me. So I will let you know -- 

THE COURT: What are you looking for? 

MR. PELTZMAN: It is on page 39, the grievance 


procedure, your Honor, That's not it. That has to do with 


another grievance procedure, This has to do with the assign- 


ment list, Group 1, Group 2, According to the union regu- 
lations, after a union seaman ships out for a-‘year, he is 
entitled to move up the list to Group 1, and in Group 1 he 


can ship out faster if there are any ships to go out, 
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the union that Mr. Peltzman had written a letter and felt 
he had a grievance and I wanted to know what the facts 
were in his case. 

It was not ten days after that that Mr. Peltzman 
called me, thanked me for my interest and happily announced 
that he had received emplcyment and that there was in 
fact nothing for any committee to do, that he was gainfully 
employed, and that was the end of that. 

The next thing we heard was '74, as I just 
outlined, when he had what we call a beef about an unjusti- 
fiable discharge. That has nothing to do with my office 


or my organization in any form, manner or shape. 


(@) Have you finished now? 
A Yes. 
Q When I went to your office in '69 and I said 


that the group assignment business was unfair to me and I 
wanted to arbitrate it, wasn't Grace Steamship Company the 


last employer that I had worked for? 


A I don't know. 

Q You don't know. Is Grace a member of your 
association? 

A There is no Grace. Prudential Lines is a monber. 

Q At that time it was Grace? 

A There was a Grace Lines at one time. 
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3W5 Wenthen-direct 59 
fa) Were they a member at that time in '69? 
A Yes, they werc. 
@) So if I sent vou a letter in '69 and I said, 


"I just left the Grace Steamship Company and instead of 
going to Group 1 like I was entitled to they put me in 
Groun 2 and they told me," which I said in the letter here, 
"that they are not going to put me into Groun 1 until I 
paid the initiation fee," that would be a matter for your 
committee because Grace was a member, wouldn't it be? 

A I don't remember your letter of '69 saying any- 
thing about Grace. 

9) I was looking for the assignment slip. 

A I believe the letter is a document in evidence. 
You can read it if you wish. I don't personally recall 
any reference to Grace. 

Q Take a look at the assignment slip. 

A The assignment slip or the letter? 

THE COURT: Assignment slip. 

Q Does it say Grace Steamship Company? 

A It looks to me to he two assignment slips. One 
savs SS Company Grace Line, and the other says SS company 
blank. 

THE COURT: What comnany? 


THLE WITNESS: Blank, no name filled in. The first 
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one is Gr°ce Line. It is an assiqnment slin from the union. 

Q The SS Rutgers Victory was a Grace Line shin, 
wasn't it? 

A I don't know. 

a) When I came for the second time into your office 
you say some time in June and according to this memo which 
I have just gotten,I asked Mr. Benson for whatever naners 
he could give me or whatever documents that he had in 
relation to my arbitration grine against the union, didn't 
LI? After we came to your office and Mr. Benson said, 
"All I can give you is what I sent you bv mail," which 
was my letter -- 

MR. LERNER: Your Honor, objection. We seem to 
be off on another tangent. I did not raise the grievance 
and arbitration procedure in the summary judgment motion. 
The period of time which plaintiff is referring to hack 
in '69 is a period of time where I ouoted from a decision 
of the National Labor Relations Board involving the $2,900 
fee, the complaint it had heen arbitrary, discriminatory. 

THE COURT: The decision of the board was it 
failed to act. 

MR. LERNER: Failure to act, and the Genial was 
upheld by Washington. 


.@) Anyhow, Mr. Benson -- 
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A My name is Wenthen. 
(9) Sorry. tir. Wenthen, when we got into your office, 


you refused to give me this memo and whatever else you have, 


you say you haven't got anything else, right? 


A No. 

Q Didn't you? 

A No. 

@) Did you have this meno then? 

A Which memo? 

Q This memo you just agave me todav. 
da No. 

2) You didn't have this memo then? 
A No. 

Q You made it un? 


THLE COURT: What is that? 
MR. PELTZ2MAN: According to Mr. Wenthen -- 


THE COURT: This memo is dated July, so he couldn't 


have had it. 


MR. PELTZNAN: July 10, 1974. Yes, it says here 


tN 
Loe] 


on June 


THE COURT: So obviously he didn't have it when 


he saw you in June. 


MR. PELTAMAN: But I asked him if he would give 


me anything he had, the gist of conversations. I forgot to 
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| 
2 ask Mr. Benson what conversations he had with Mr. Smith. 
3 9 Mr. Benson, the unshot of it was I said what 
| 
at t a4 7 t a] ! 
a 4 before I left 
S | 
| ' 
| 
a || TUX COURT: When is this, in June? 
, 
6 | MR. PELTAMAN: The second time I snoke -- 
7 THE COURT June: 
| 
i} 
8 i TT PPT Mens. + enki ae ——e ae ey a 
| MR. PERLTAMNAN: I will take Mr. Wenthen's date. 
9 | Time flies by so fast. 


THE WITNESS: He said he hac a grievance and he 


THE COURT: What did he say to you in June? 


wanted documents, data, information, whatever our office 


10 
11 
! 12 
’ 
13 would have with respect to a dispute he felt he had wit! 


I believe Ihave 
15 testified to earlier and I would be happy to repeat, I told 


16 him that we could be of no assistance to him because as 


7 understood his dispute it was over whether he was proper! 


14 Central Gulf Steamship Company, and, as 


18 or improperly Cischarged from employment with Central Gulf 


association. 


21 Those heing the facts, I told Mr. Peltzman 


ae 


19 Steamship Company, again not a member of my steamship 
one, conpletclyv unaware of his discharge from Central Gulf, 


y 
8 


in fact I didn't even know he was employed at that tine bh’ 
| Central Gulf, and there was nothing that mv office, ecither 


i 
“i tir. Benson or I, could do for him, that we hac no records 


-* 


i 
| 
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we have no records, we have no information. Sut as a 
friendly gesture again -- 
THE COURT: I remomber that. 


What is yvour noint? 


MR. PEOLTZMAN: iy point is that when I went to 
Mir. Benson and after caliina him up and he sent me the 
memo with one page of mv letter, I said te him, "I want | 
the gist of the phone conversations with Mr. Smith why vou | 
couldn't arbitrate this case for me in '69 when they first | 
asked me for the initiation fee." | 
} 
He said, "Can't give it to you." 
So I went down to see him, you know, friendly, 
and he said, "Come to see mv boss." 
We did see his boss, and his boss said, “We can't 
give it to you." 


I said, "I will try to get it some other way." 
Q And 2 did, dsdn't I? 
A I am afraid you have me confused. You are jumping 
between '69 and 1974, and I am having trouble following you. 
MR. PELT2MAN: The point is, your Honor, I had 
to subpoena Mr. Benson in order to qet these Gocuments but 
I sti l haven't got the gist of the conversation thzt lr. 


Benson had with Mr. Smith, But I am going to call Captain 


tcome now. | 
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2 Tike WITNESS: May I be excused? | 
3 | (Witness leaves stand. ) | 
4 | MR. KAPLAN: Your Honor, if I may interrupt are2ir. | 
5 I also revresent Paul Bardyn, and if the plaintiff is not | 
6 | interested in his testimony, I would like to ask he be | 
7 | excused as well, | 
8 || MR, PELTZMAN: .I.will:-get to.Mr.:Bardyn as soon a3 ! 
9 I get througn with Captain Wnitcomb. I forgot all about hi } 
10 | MR. LERNER: Your Honor, we have here three files 
11 of correspondence also incorporating many of the legal papers —— 
12 which are already in the file. We can pull out, if Mr. 
13 Peltenan will specify, exactly which documents he is Re eene , 
14 for. The captain can rill them out. He did ask for tne 
1 deck log for the 27th and 23th of May, 1971. which would be 
16 | the first two pages of this document. I don't know what 
W || at is that he is looking for in those files. i 
18 Q I asked Mr. Lerner to give me a copy of the telegran: 
19 that I sent you after you sent me one saying the union has 
20 sent a permanent replacement, I want that telegram. | 
a MR, LERNER: Tnat was mailed special delivery to 7 
" Mr. Peltzman on October 10, 1974. | 
= MR, PELTZMAN: I didn't get that telegram. Can 
2A 


~ 


| you show me that? My records are a little jumbled up. [I 


am tryins to keep track of them. 
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MR, LERNER: These two documents, your Honor, woulc 


be the telesrams which were mailed on the 10th. 

THE COURT: Do you object to copies of them? 

MR, PELTZMAN: I would like to see the telegrams 
I requested Mr. Lerner to bring. 

THE COURT: Take a look at the original and give 
them back to the witness and we will put in copies. 

MR, PELTZMAN: Yes. You didn't send me the teic: 
Mr. Lerner, did you? 

MR, LERNER: Yes. They were put in the mail on 
the 10th of October, 

MR, PELTZMAN: I didn't get this. 

MR, LERNER: I am not responsible for the UJ. 5S. 
mails, 

THE COURT: Let's mark these exhibits. 

Tne exhibit next in order for identification is 
what looks like a teletype. - What is the date of it? 

THE WITNESS: Your Honor, in our communications, 
telegrams come in by teletype as well as streighnt telex 
messages, 

THE COURT: Is this a telegram? 

THE WITNESS: It's a telegram, 

Tlii COURT: Dated what? 


THE WITNESS: Telegram dated 10:18 A.M., Eastern 


Saag DISTMICT COURT RFEPOPTERS 6 5. COURTHOUSE 
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Daylight Time on 9/5/71. 

THE COURT: That is the exhibit next in order, 

(Plaintiff's Exhibit 4 marked for identification, ) 

THE COURT:: Be sure when we adjourn today you have 
all copies of exhibits. 

MR, LERNER: J would like to nave some. I don't 
have all of them, 

MR, PELTZMAN: I haven't got those telegrams 
either because I never got them from Mr. Lerner. 

THE COURT: I want to be sure everything marked for 
identication I have. 

MR. LERNER: This was the response, your Honor, 

THE COURT: The response to the foregoing is the 
next in order, 

(Plaintiff's Exhibit 5 marked for identification. ) 

Q So, Captain Whitcomb, looking at my telegram and 
your response there, I did send you a wire after you sent me 
a telegram: "Don't report after all. There was a bit of a 
misunderstanding. ARA has sent a permanent replacement" and 
I sent vou a telegram Saying that I am holding the company 
and the union legally responsible, right? 
A You certainly did, 

MR, PELTZMAN: I finally got this telegram, your 

Honor, and I should have had it before my first summary 


judgment motion, 


SOUTHERN DISTI.ICT COURT REPORTERS U.S. COURTHOUSE 
b KOOL ZS * na ela Noe oo : goat 


pare 


<< 


rt 


6 


ise) 


10 


11 


12 


13 


14 


16 


17 


18 


y2°7 


GWl Whitcomb-direct 79 
THI COURT: I don't see what effect it would have 


had, but you have got it now. 


sen DET DIVAN ** 


: Mr. Lerner says I didn't dispute 


se debe h Giisdhane 


my discharge. 


THE COURT: You are disputing it now. That is 


quite obvi 


MR. PELTZMAN I 


Seeded Geka 


disputed it when it havnened. 
Q And vou sent me a telegran: "Re vour 9/5 wire 


ARA working agreement very clear Stop We denv all liability 


your case." 


tH 


don't blame you. I would deny it, too. 


MIT tryTmMrIree 
ddlis ty A iviowo 


: Your Honor, may I? 
Mr. Peltzman sent a teleqram addressed to me but 
r the benefit of the corporation that I am employed by 


putting us on notice that he was holding us and ARA respon- 


sible, to which I replied that I denied all liability 


ty. 
Q You were just going by the agreement, right? 

A Right. 

Q The agreement says vou get your employees through 


the hiring hall, right? It says so in vour letter. 


A That has been established over and over. 


1@) Right. But according to the agreement, when an 


employee goes for a vacation, isn't he supposed to get a 


leave of 
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2 || A You had it. 
] 
3 i} Q Pardon? 
! 
= | ? 
~ 4 || nN You received one by virtue of a personnel status 
= al 
2 || form that the master gave you that you were granted your 
6 || vaction. 
7 | 19) Right. He didn't give me the usual letter of 
8 || leave of absence that every -- you said there were 18 other | 
i} 
9 || men that went on vacation that trin? 
} 
10 || A About, yes. 
. {| 
1} ] Q They didn't get this letter that they had to clear 
12 || the union, did they? 
! 
, ae 
13 || A Mr. Peltzman, I am at no time oblicated to send 
| 
{) . 
id ou or any other employce a telegram to return from vacation 
| oy } ploy 
15 || or otherwise. I did that strictly as a gesture of good 
i 
| 
16 || will to all of you. 


7 | 0 


How does an employee who leaves -- 
18 || THE COURT: ‘That has this to do with whether the 


19 union discriminated against you? 


20 |i MR, PELTZ2MAN: I am saying that the bargaining 
1} 
21 || aqreement says that when an employee who has been on a trip 


for nine months or three voyages, he is entitled to a 


sail 
a ® . + 
23 || vacation no matter what. In other words -- 
! 
2 | THE COURT: You got your vacation. 
5 | eer eT mrrern at , 
25 i MR. PELTA°WAN: Yes. 
} 
| 
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THm COURT: What has this to do with whether 
the union fired you for non-payment of dues? Get down to 


the point whether the union discriminated against you. What 


does this man about that? 
MR. PELT2MAN: We is supposed to know what the 


bargaining agreement calls for. 
THX COURT: The issue is did vou get discriminated 


against for not paying an asscssment -- not assessment 


PELTZMATs: Initiation. 


TUE COURT: What has this man to de with that? 
MR. PELTZMAN: Your Honor, the question isn't 


whether I got fired for not paving the initiation fee. The 


question is did they @ischarge me according to the National 


h 
Q 


Labor Relations Act -- 


™IP CoOrtnK™. 
THO COURT? 


and unless you can show that the union discriminated against 
you, you have no cause of action. What can this man add to 
the issue whether the union discriminated against you? 

MR. PELTZMAYW: I am going to try and show the 
Court that according to the bargaining agreements the company 
was obligated to rehire me. 

THE COURT: But the Court of Appeals said they were 


not. Now get on to something that is an issuc in this case, 


namely, were you discriminated against by the union. I 
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have been very patient with you but that 


% am trying, and get on to it. 


i) 


. PELT2MAN: Your Honor, I saw that the union 
and the comnany did. 

THE COURT: Then prove it or at least bring me 
some evidence from which I can find it. 


AID PELT2ZMAN : 


IR. PELT2MAN: I am going to look at the agreement, 
the vacation clause. 


THE COURT: I don't give a darn about the vacation 
clause. I want to know whether you were discriminated 
against by the union in insisting that you pay the initiation 
fee. Now get to that issue. Stop all this palaver. 

MR. PELTZMAN: Yes, your Wonor. 

THE COURT: Get to that issue. Don't ask any 
other auestion about anything else. I have been listening 
all day to your talk. That is the only issue here. Now 
get to it. 

BY MR. PELTZMAN: 

(@) Mr. Whitcomb, how long have you been an employee 
in the shipping industry? 

A Well, I ama little tired right now, but it dates 
back to 1927. May, to he exact. 

Q That's a long time. Now, do you recall any dis- 


charge by a union for an employee who has been with the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHONSE 


‘oF ueweyn "OY varan 


Ps 


te 


~ 


ou 


© 


10 


11 


15 


16 


Nn 
m 


GW5 Whitcomh-direct 74 
company for nine months and he ¢%es away for vacation and 


he doesn't come hack hecause he doesn't vay the initiation 


No, frankly, this is my first brush with a situa- 


tion of that tyne. 


@) First case. Have you heard of any others that 
you asked about in the trade? 

A I have never had any previous problems. 

@) Isn't it a little unusual for a union to ask a 


member or a former member or a permanent card member to pay 


the initiation fee and then when he doesn't vay to ask the 
company to discharge him? 
ESS: Your tioner, would you indulge me 
just one moment to relate a pnecsonal experience that will 
answer the question? 

THE COURT: If it answers the question, yes. 

A Somewhere about 1948 I dropped out of th2 Masters, 
Mates and Pilots voluntarily to go on a joint venture that 
had nothing to do with this case. Subsequently, some years 
later, I decided to come back to the union and sail. I 
paid an initiation fee as a new member because I was not 
in good standing due to not having paid dues and assessments 


for about four years. 


THE COURT: So he has heard of one such case. 
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MR. PELTZMAN That was his own case. 


THE That answers your question. 
0 What year was this, do you remember? 
ny omewhere in the neighborhood of 1946, ‘47. 


s it before the Taft-liartley Act was amended? 


MR. LERIER: Objection, your Honor. 
Q You don't recall? 


MR. LORNER: 


MR. PLELTAZMAN: 


T! COURT: 


Act was amended. 


Thal POLT2MAN 
~ 


Live Plas haasl 


rr 
O 
Lar] 
ww 
rh 


ft-Hartley. 


THE COURT: 


MIP tatTmerrec 
THE WITNESS: 
MD DMT merc ensy 
blivNe PELT?Z AlN 


before ‘47, 
shop was legal then. 


™ 


THE COURT: 


I don't think this witness -- 
It makes a difference, your Honor. 


Ne doesn't know when the Taft-Hartley 


: The NLR Act was amended in 1947 


I don't remember exactly when it was. 


: Youx Honor, the point is if it was 


then the union had a perfect right because closed | 


Please get it through your mind that 


the union had a perfect right to do what it did in this case 


unless it discriminated against you. 


that but that is the law of this case. 


through your head. 


T mereen ay 


MR. POLTZMAN 


You may disaqree with 


Now please get that 


: Your Wonor, I am beginning to 
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erstand that the Court of Appeals is of the opinion 
that only this initiation fee is the relevant part of thei 
opinion, and as far as I can see -- 

THE COURT: That is all the Court of Appeals 


referred to u can show discrimination in any other 


way, I will listen to you. 

IR. PELTENAN: Yes. At the end of the Court of 
Armnan?) | ~ ~ 
Appeals decision -- 


Before I get to that, vouxr Honor, I would just 
like to get through with Captain Whitcomb. 
Q You spoke to who first in time? Was it somebody 


in New Orleans from the union? 


A Yes. 
Q And they told you that thev had some difficulty 


r 


Right. I talked with the Tocal ARA man, Flovd 
Heptey. He wanted to know what the ETO, estimated time of 


arrival, of the vessel was, that they had a problem of a 
radio operator. I wasn't interested in the problem. It 
was a problem between the union and the member. 


THE COURT: So you told him what time it was 


going to get in? 


TH WITNESS: Yes, sir. 
0 And did you subsequently hear from somebody else 
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MR. PELTZMAN: And this letter I gave to my boss 
and I said, "This is the letter you can give to the 
officials in the Municipal Building and with this letter 
they will have a legitimate reason for giving me a leave 
of absence." 

THE COURT: In other words, his recollection is 
it is not a letter to Haddock -- 

THE WITNESS: The Coast Guard. 

THE COURT: -- but to the city. 

THE WITNESS: I gave him the letter at his 
request. low he used it, sir, I don't know. 

1@) The letter's date leads me to believe this is 


after I got my lice: :2 back. 


THE COURT: Go on. 


Q Some time in the summer I went back to you -- 


THE CouRT: Summer of what year? 
MR. PELTZMAN: "6O?7. 

Q -- for the second time and I said to you, "I have 
gotten an agreement from the Coast Guard attorney, the 
district attetney, that I am almost sure to get my license, 
all I have to do is fill out the form telling them I am 
100 per cent pure American and I will be able to get nv 
license," and I said to you, if you recall it, Mr. Smith, 


"There is a case in the Supreme Court coming up" -- 
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MR. POLTZNAN: That was the Schneider case, your 
Honor, Schneider against Smith. 
12) Anc the Supreme Court -- 
A It is not the same Smith. 
MR. PELTZMAN: This is the commandant of the 
Coast Guard. 
Q And I said this Schneider is going to get his 
license back, he has a good attorney. 
MR. PCLTZMAN: It was a West Coast case, your 
Honor. 
THE COURT: I see. 
Q “Now, I don't want after 17 years to tell these"-- 
THE COURT: This is a conversation you are 
having -- 
MR. PELTZMAN: The second time with Mr. Smith. 
.@) I said, "I don't want to give these guys the in- 
formation, I have held it back so long why give it to 
them now." I said to you, "I have . good lawyer and he 
wants a thousand dollars. I will give him five hundred 
and the union gives him five hundred and we won't have to 
answer the questions." 
MR. PELTZNAN: They gave me this form to fill out. 
@) What did you say to me then? 


THE COURT: Do you remember that conversation? 
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2 | of that may be relevant is the wage insurance plan, which 
3 provides fer rcimbursement by the welfare plan to a man 
wy 4 who is laid off because a company goes out of business. A 
5 | company goes bankrupt and that is completely different. In 
6 other words, a seaman’s wages are entitled to priority, a 
7 what we do is we pay the man out of the welfare plan a 
8 then apply to the bankruptcy court for reimbursement. 
9 THE WITNESS: That is purely in a bankruptcy 
10 case. | 
11 MR. STEINBERG: That is the only thing I can | 
12 think of. 
' 
13 Q You don't remember how many similar circumstances | 
| 
14 where these fellows came to you for help, was it five, ten, 
a , 
15 fifteen? 
16 A Over the last 25 years? It could be 50, it could 
' 
17 be 100, it could be 75. I don't know. 
18 : 
I take it there must have been several | 
| 
' 
19 during the red scare, the Coast Guard came down with a 
P . . . , . | 
20 ruling that alleged communists, they took their licenses away} 
21 from them and did not allow them to sail. Many of the men | 
a who were ruled off, as we call it, came .o us for help 
~~ P 
23 and we knew their background was such that they had been : 
2A wrongfly ruled off and we went so hat for many of them and 


25 


got them their papers back in '49, 50, ‘Sl. Some it tock 
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And then, of course, I remember going back there 


-once -- maybe three times altogether trying to find out 


from the union if men were heing reinstated either through ‘ 
the union's help or perhaps through a lessening of the 

Coast Guard's strictures because of the Lester Parker 

decision saying these men had to get hearings, they had to 

get specifics and all. 


> 


By the way, I never cid get specifics. My lawyer 
iran 


scent them letters and they said, “It doesn't concern you. 


you are a radio officer or you were going to be a radio 
Tnat is when they took my license awy. Thes 


e 
people are unlicensed. Of course, the fact is that | 
whether the man is licensed or unlicensed, if he didn't | 


get a hearing he was wrongly -- his papers were wrongly taken} 


aw. ye 
.@) Now, iir. Smith -- 
THE COURT You just said you don't remember 
| -« 


seeing hin? 

THE WITNESS: I don't recal seeing him. 

MR. POLTSMAN: My recollection is different. 
Mr. Smith has got quite a lot of people that come in and 


sec him, I understand that. 


Q ‘ir. Smith, I see you have this ictter in front 
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Ch 


of you. Take a look at the bottom of the letter -- 


THOS COURT: 


What are you referring to? 


MR. PELTZ2ZMAN: I am referring to the January 13th 


THE WITHnSS: That is not the January 13th letter. 
7 


That is another one that has no relevancy. 


MR. PLELTZMAN: This is the letter demanding che 


$2,000 or else. 


THE COURT: Have we got that in evidence? 
Let's mark it an exhibit today. 
(Plaintiff's Exhibit 9 was marked for 

‘identification.) 
MR. LERNER: Exhibit A to the affidavit of Mr. 


Smith. 


I want to clarify one point. When Mr. Peltzman 


referred to a hearing in Lester Parker, that refers to a 


hearing hefore the Coast Guard, not the union. 


THE COURT: I understand that. 


Q Mr. Smith, take a look at the bottom of the letter 


THE COURT: What exhibit do you say this is? 
THE CLERK: Exhidit 9, 

? See where it Says on the bottom of the letter 
via registered mail, return receipt reauested? 


A Yes. 
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| | 
2 || Q And you see it is addressed to my house, I think 
3 || -it's my old address there at Workman Avenue? 
4 | A Yes, 
at @) Then you have a cony to Central Gulf in New Orleans? 
6 | A Yes. 
7 | Q And you had a copy to Wilmington? 
8 | A Yes. 
9 Q You addressed that letter to them, didn't you? 
i A I addressed that letter to whom? 
ll | Q Central Gulf and to Wilmington, didn't you? 
| 
12 | A I addressed it to you in care of the Wilmington 
13 Shipping Company at Greenridge and in care of Central Gulf 
| 
14 | Steamship Company. The letter was addressed to you. 
15 || Q You mean you sent me three copies? 
16 A I sent a copy to your home, a copy to you in care 
17 of the steamship company in New Orleans and a copy to you 
18 aboard the vessel in care of Wilmington Shipping Company, 
19 Wilmington, North Carolina, where I understood your vessel 
20 was supposed to load. 
21 Q Did you send a copy to the comnany? 
22 A You mean -- 
23 Q A copy of the letter saying, "This is the letter 
2A we are sending Peltzman," did you ever do that? 
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THE COURT: It indicates here Central Gulf 


‘Steamship Company. 


MR. PELTZHMAN: Mr. Smith said he sent the letters 


SS: I said I sent letters to you at 
your home, a copy to Central Gulf and to Wilmington, and 


na 


copies were sent to Central Gulf. 


Q Are those copies indicated on the bottom? 
A I haven't the slightest idea. 
Q You don't remember if vou got any return receipts 


back, do you? 
A I am sure we did. 
MR. LERIDR: Your Honor, I am sorry to object 
again, but I don't know what difference it makes to whom 
it was sent, when it was sent. The fact of the matter 
remains a letter was hand delivered to him and the discharge 
did not take place until three months later. 
MR. PELTZMAN: The whole thing is this, your 
Honor: they never sent this letter to Captain Whitcomb, 
as far as I am concerned, because Mr. Smith says now he 
sent a cony to Central Gulf, to Wilmington -- 
THE COURT: What difference does that make? 
MR. PELTZMAN: Because the National Labor Relations 


Act says -- 
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tr 


THE COURT: If you establish that you were 
wrongfully dischargec by the union, then Central Gulf's 
failure to find out what thev could have done about it would 
be relevant, but unless you establish that the union 
discriminated against’ you, there is no point worrying 
about why Central Gulf didn't find out. 

MR. PELTZMAN: The law requires Central Gulf 
as an interested party, they are my employers -- 

THE COURT: If inquiry would have discovered 
that you had been unjustly dealt with by the union, then I 
think you have a grievance against Central Gulf. If it 
wouldn't disclose the union had taken erroneous action, 
it's immaterial whether they made inquiry or not. 

Q Mr. Smith, you remember that when I returned to 
the union and got my license, I got my leave of absence and 
I said to you, “ROU, the Radio Officers Union, called me 
up and they sent me a letter and they wanted to know if I 
would ship out right away because there is a ship out in 
the bay waiting for me. 

\ 

I didn't have my license yet. And I said to the 
ROU man -- Mr. Cook his name was -- I said, "I can't ship 
out with you. I am going back to my old union, I have 
spoken to Mr. Smith. I am going hack there." 


" 


Ne said, "I am sorry. I am not supposed to talk 
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THS COURT: ROU is a rival union? 
THE WITNESS: Yes. There are two unions in the 
industry, we and the ROU, 

Q So when I got my license I went over to you and 
I said I am ready to ship out, and what did you do when I 
went into your office? 

A I haven't the slightest idea. What did I do. 

Q What do you do when you get a man coming back 
after 17 years and he says he is coming back and you gave 
him a letter saying to whom it may concern he is needed in 
the industry? Don't you remember what you did when I cameé 
back? 

A I just said I did not remember. 

Q Let me sce if I can recall -+ make you recall 
what you did. 

We went into your office and you said, "Archie, 
here is a card. I want you to sign vour name and give me 


the information." 


Do you recall that, you gave me a card? 


A No, I don't recall it, hut it's a standard procedure 
Q That's what you usually do, right? 

A Yes. 

Q 


On that card it says on the ton initiation fee. 
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This is the first day I went back. Do you remember that card 


Does it say initiaticn fee? 

A I don't know what card you are referring to. 

) The card that you asked me to fill out, sign m 
name to, the nermit card, I sunnpose, or the card for 
application to rejoin the union. It's a standard card just 


like the card -- 


MR. PRLTZMAN: Your lionor, I think I have a copy 
here. CS = 
A An application for membership? 
(9) I think that's what it could have been. It's the 


same kind of card that has the dues stamps on it. You know, 
a regular filing card. Uere it is. It's about the size 


of this dues card. 


A Yes. This is a permit card. Right 
Q But the permit card didn't have on the top 


initiation fee, did it? 


A No. 

Q What card says on the top of it initiation fee? 

A I ie know that we have anv. Do we? 

Q You saw it because I mentioned it to you. 

A Do you have one? 

(@) No, I havent. 

A I haven't either. So I would like tohave you show 
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me what you are talking ahout. 

MR. PELTZMAN: This is just the dues card, your 
Honor. 

THE WITNESS: That is a card we give the guys. 
We give them stamnos when they pay dues and they paste those 
stamps on these little cards so they will have a record of 
their dues payments when they go to register, etc. Then 
when they become a full hook member, we give them a regular 
membership book. That's what he is referrina to there. 

THE COURT: Let's call this Exhibit 10. 

(Plaintiff's Exhibit 10 was marked for 


identification.) 


Q You remember this hook, don't you? 

A No, we no longer use books like this. 

9) Was that my old membership book? 

A You know better than I. It's yours. 

Q What does it savy? 

A It says national book number 5049, I think. 


"This is to certify Archie: Peltzman is a member of District 
Local 102." Signed Archie Peltzman and Murray Winter. It 
says local membership book numbe.*. That's correct, date 
member first initiated. 

0 Do you give a new member or a guy that returns 


one of these books? 
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a A No, we don't. Those books have been superseded 
3 | for about 25 or 30 years. 
4 Q Then it is my mistake. 
3 |] A we had a beok somowhat similar to this. 

| 
6 || Q Do you romember the conversation when I said to 
7 j| you when I saw this initiation card, "Mr. Smith, I don't 

| 
8 | think I should pay an initiation fee"? 
9 || A I do not believe that you and I ever discussed 
10 || the initiation fee at that time, and I do not recall any 
11 such conversation, if it will help you along. 
12 | Q You don't have to help me along. 
13 Q I we be glad to if it will expedite it. 
14 Q I have been doing pretty good for three and a 
15 half years, unemployed, getting along. So you don't recall 

y } : J b 

16 that initiation fee on the top of that card I filled out? 

} 
17 A No, I do not. 
18 Q And you don't recall me saying I don't think I 
19 | should pay the initiation fee? 
20 A NO, I do not. 

’ 

21 Q Do you recall saying to me, “Archie, this is our 
99 P . 
Sa standard procedure. You have to sail asa permit card member 
o . . ‘ 
“ for one yar and at the end of the year we will talk about 

1} . 
2A it"? Do you rememboer that? 
25 


A I very well might have told you it was standard 
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2 from Group 2 to Group 1. The applicant must come in and 7 
3 us a short note to the effect that "I have got my year in in 
4 Group 2. I want to be moved to Group 1 for shipping." 

5 And I have a notification from Mr. Peltzman. I 

6 dropped him a note and I'm sorry that it's undated as is his 
7 letter, but I said, “Pleas: come into my office at. your 

8 earliest convenience to discuss the matter raised by your 

9 letter of recent date." 

10 Now, I don't know what letter that refers to, but 
11 I had a note from him addressed to Mr. Bernard Smith. 

12 "I am requesting that I be put on the Group l 

13 list from Group 2 in this letter as. per your request." 


16 my office and I told him that I needed a short note requestinc 

that he be moved to Group 1 from Group 2, and that he gave 

18 me the note because on August 15th, 1969, Mr. Peltzman was 

19 moved from New York Inactive Group 2 to New York Active 

20 Group 2. 

21 And on Augsut 18th, 1969, he was moved to New Yor 
active Group } from New York Active Group 2, and on the same 

| day he was shipped to a temporary jol on the S. S. Overseas 
Ulla from the New York Active Group 1, and the vessel was 


operated by the Maritime Overseas Corporation, and the 


14 Sincerely, Arthur Peltzman. 
15 I can only deduce from that that Archie came into 
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clearance so indicates. 


BY THE COURT: 


Q Why was all this done if he was not paying his 
dues? 

A Iie waS paying his dues, sir. 

Q Why weren't you insisting on his initiation fees? 

A He and I, shall I say, were in discussion about 


his initiaticn fee at that time. 

As Mr. Peltzman will verify, we had asked him for 
the money. 

Now, the fact that we had asked him for the 
initiation fee has-nothing to do with his rights to ship. 

Q What gives him his right to ship? 

A The law. Practices in the industry. We may not 
prevent him from shipping simply because he is not a union 
member, but in our collective bargaining agreement, in this 
case, with Central Gulf Steamship Corporation, we had the 
right, under our maintenance of membership provision, to, 
after Mr. Peltzman had sailed, I believe in 30 days, we had 
the right to request that he become a member of the union and 
pay his initiation fee. 

Mr. Peltzman had refused to pay his initiation 
fee, but we may not, under the law, stop him from shipping, 


and we did not. 
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The moment he ~ stered in Group l, a job went 
through the list that no one else wanted, it went to the 
bottom of the list, and Mr. Peltzman shipped out on the Ulla, 
and then I fully intended, after he had been on that ship 
for the 30 day period,.when the ship came back, end this was 
during the Viet Nam war, and ships were going out on long 
trips, but f don't know how long he was on the Overseas Ulla, 
and it indicates on the next clearance I have, and these are 
clearances that are given to any man who registers or has 
anything to do with his employment, and this is the union 
copy. 

Dburing.the Viet Nam war ships were going out fir 
indeterminate periods. We have had ships go out for a year 
and a half, go out to Viet Nam and shuttle, Vie'. Nam to the 
Philippines, where there was a big base, where they had space, 
and warehouses to put war materiel coming from the United 
States, various ports in the United States. They were put in 
various warehouses in Manila, for instance, or in other ports 
in the South Pacific -- Japan. 

We have had tankers shuttling between Viet Nam 
and Japan, or Viet Name to the Persian Gulf, etcetera, and 
they were out there for many, many months, so I fully intended 
sooner or later Mr. Pc tzman would cone back and he took 


this aS a tenporary job, Apparentl, the original operator 
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was going to return when the ship came back and probably did 
so because I see after four months employment on that vessel 
Mr. Peltzman got off voluntarily, apparently. 

And again we asked him for the initiation fee 
but we had no leverage at that time to get him off. 

Now, if I may follow up on this to its ultimate 
conclurion, to the Central Gulf vessel, he took -- apparently 
he took -- when he come back in December 1969 he registered, 
New York Inactive from the S. S. Overseas Ulla, and it is 
signed by him, which indicated that he did not want to be 
called for jobs even though we registered him in the New York 
Inactive Group l, there were plenty of jobs at that time, 
during the war we couldn't get men and there was such a 
demand for transportation that old ships, World War II liberty 
ships, World War II victories were brought out of the laid-up 
fleets and used to transport war materiel to Viet Nam. 

He went on the inactive list December 16, 1969, 
and he reactivated himself on January 15th. 

He took a short vacation of about a month, and 
on January 15, 1970, ne re-registered, New York Active Group 
I from New York Inactive Group I, and on March 10 he shipped 
out on anotner temporary job, the : Ss Robin Goodfellow 
operated by Moore icCormick, and it says on here, “relieved 


for Radio Officer barry Galioni one trip." That was on 
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2 March 10, 1970. | 
3 And on June 30, 1970 he came back and registered 


J 
> 


New York Active Group l. | 


} 
5 Now, in order to register he had to pay up 


6 dues anda the fighting fund, etcetera. That was a hiring hall | 
7 fee or dues, as we call them, and he did so, but he still 
8 refused to pay the initiation fee. 
9 When he registered on the active list, a job | 
10 came on the board, a permanent job, and it went down the | 
li list to Mr. Peltzman, the S. S. Green Ridge. He was on 
| 
12 Master Beach List Number 161, which indicates that in the | 
13 United States we nave a master list for the entire country. | 
14 There were 1609 men ahead of him, either active or inactive. | 
| 
15 They all turned the job down. The ones on the East Coast | 
| 
16 at least turned the job down and Mr. Peltzman took that job 
17 on August 6, 1970, and it was a permanent job. | 
18 Therefore, when he came back eventually to the 
19 United States to a port where we had an office, where we | # 
20 could handle it, Mr. Peltzman at that time had to pay his | 
21 initiation fee or get off the vessel in accordance with our 
22 | collective bargaining egreement between us and the Central | 
‘ 
23 | Gulf Steamship Company. : | 
\ 
24 | Q i see. He could have gotten off tha* vessel | 
25 


but you woula have had to put him on another vessel as a 
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temporary? 
A He could have gotten off that vessel and got 
right in and registered Active Group 1 and we would have had : 


to keep shipping him. 

Every time he got on a vessel, we could eventually 
pull him off again but he could go ahead and register ad 
infinitum. 

Q He could have taken temporary jobs forever? 

A Yes. He had to pay his hiring nali-fee. He 
would have been accumuiating pension benefits, and he would 
have had medical welfare and all the other benefits, vacation 
from the union, but he would not have had to pay the initatior 
fee until he got himself a permanent job and we made him get 
off and give up the job, as we did, in enforcing our collective 
bargaining agreement with Central Gulf. 

THE COURT: I see. Okay. 

BY MR. PELTZMAN: 

Q Mr. Smith, I am glad that you went through all 
of these clearances wisi all, and that you told the Judge 
exactly how the hiring hall operates because it has refreshed 
my memory as to “= actually happened. 

Now, you made some remarks about the inactive 

< 9 
list which you said to his Nonor means that the member or 


permit card member doesn't want to ship. Isn't that what 
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that inactive slip means? Ir other words, we don't wait to 
bother, that is, when I registered inactive, I came back from 
a trip, as you say, in April 1969. I was still in Group 2. 
I had made a trip. I didn't want to get shipped out the next 
day, so I said cto the fellow who handles the assignment, a 
very nice gentleman, by the way -- his name is Patrick 
O'Malley. ‘Jf think he is a retired New York City policeman, 
the gentleman, your Honor, and I have had no difficulties at 
all with Mr. O'Malley. He is in charge of that hiring list. 
And you understand, and so does Mr. Smith, that there can't 
be any finagling with the.list, and Mr. O'Malley can be 
trusted by everybody, and so when I said to Mr. O'Malley -- 
what is his first name? 
A Pat. 
Q I said -- 

THE COURT: He must be French, I guess. 

MR. PELTZMAN: Yes, your Fonor. He is an Irish 
gentlenan. 

I said to Mr. O'Malley, 1 said, "Here :is.my 
permit card, dues and fees." 

You have to show it to the assignment man, 
Mr. O'Malley, that you paid up before you go on any list, 
that your dues, as they call it, service fees, if they 


aren't paid up you don't get on the. list. I don't think 
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there is anything wrong with that. Tf you have a System, you 
have to go along with the system, otherwise you are out. 

THE COURT: See what happens to me when I don't? 
I get reversed. 

MR. PELTZMAN: Your Honor, that has happened, 
and it will happen, but that doesn't mean that the Court of 
Appeals reversed on the right issue. As your Honor knows -- | 

THE COURT: We agree on that. 

MR. PELTZMAN: -- I could .complain about the 
Court of Appeals and I will. 

THE COUR7?: All right, let's go ahead. 

BY MR: PELTZMAN: 
Q Let's get on with this list and then to 
Mr. Benson. 

So actually when the man says to Mr. O'Malley, 

' that doesn't mean that he doesn't want 
to ship. It just means that he doesn't want to ship right 
away, so he doesn't want to be bothered with phone calls. 
That's how we ship. We don't hang around the hall like they 
do in the WNU. They call up. We have men out in the country. 
A lot of them ‘have moved out of Wew York into New Jersey 
because of the income tax, and the right to work laws, and 
all. So while a man is on inactive, Mr. Smith, dcesn't he 


move up the list anyhow? 


SOUTHERN DISTPICT COURT REPORTERS, U.S. COURTHOUSE 
rou eY ay te “7 ‘ 


